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To implement the Labor-Management Reporting and Disclosure 
Act of 1959, a new bureau was created in the Department of Labor— 
the Bureau of Labor-Management Reports. On January 1, 1960, John 
L. Holcombe became its first commissioner. Prior to this appoint- 
ment Mr. Holcombe was with the Department of Defense, where he 
had been director of the Office of Programming and Contrel for the 
Secretary of Defense. He is a lawyer and a career civil servant. 


The reporting form will elicit information as to the unions’ finan- 
cial structure, operating procedures and constitutional provisions, 
including the amount of their initiation fees and dues, and procedures 
for democratic processes in elections and in the general handling of 
union business. Some 79,000 or so international, national and local 
union bodies are expected to report. This report was to have been 
filed by December 14, 1959. Undoubtedly, Mr. Holcombe will have 
his work cut out for him as he assumes his new job. 
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The new law. Boyd Leedom, Chairman of the National Labor 
Relations Board, looks beyond the statutory language of the new law 
into what he calls “the new horizon in labor-management relations.” 
Public dissatisfaction with strikes and work stoppages is but another 
way of expressing dissatisfaction with the device of collective bargain- 
ing itself. In this period, seen now on the horizon, Chairman Leedom 
points out that we, need a new philosophy to meet the problem: 
“When machines displace thousands of workers who have no place 
to turn for a livelihood, not only should their union be striving to 
protect their interest, but so should the industries that utilized their 
labor over the years and so should all society.” Some unions are 
attempting to solve this problem while others are continuing to fight 
changes which seem inevitable. The chairman raises a rhetorical 
question: Is the strike doomed just as phlebotomy was doomed as a 
method of curing a sick patient? Mr. Leedom’s article begins at 
page 11. It is based upon a speech given at the Commerce Alumni 
Association Dean’s Day Ceremony, New York University, New York. 


Featherbedding. The term “featherbedding” is commonly used 
to mean any working rule or practice which leads to a reduction in 
useful output per man-hour resulting in extra compensation for no 
extra work or for work not performed. The term has come to be a 
battle cry, according to a labor newspaper, for the United Business 
Committee, the political arm of the NAM. Generally, it is applied to 
the railroads, and the labor paper says it is being used to smear 
railroad workers. Rapid automation in industry creates many prob- 
lems for unions, and they naturally are resentful at having their attempts 
to preserve long-established work rules and jurisdiction doused with 
the oily onus of featherbedding. The author of the article appearing 
at page 19 sees in this slogan a built-in appeal for public opinion since 
it implies inefficiency at high cost and, just as the minister is agin’ 
sin, the American public is agin’ inefficiency. Professor Morris A. 
Horowitz of Northeastern University points out that already the 
effects of this slogan are being felt in collective bargaining sessions, 
because the initiative in such sessions has been shifted from unions to 
employers. 


Arbitration. Recently, Whitley P. McCoy, well known in the field 
of labor law and arbitration, addressed the Associated Industries of 
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Cleveiand at their Twelfth Annual Fall Industrial Relations Confer- 
ence. Mr. McCoy’s article, beginning at page 23, is based upon his 
speech presented at the convention. Mr. McCoy discusses practical 
and down-to-earth facets of arbitration that face industrial relations 
men from day to day in their very practical business lives. One 
arbitrator looks upon his function as quasi-legal in that he weighs 
evidence, interprets a contract and applies its provisions to the facts 
as he finds them. Another arbitrator may look upon his job as being 
one step higher in the industrial relations hierarchy than those of 
the industrial relations manager and the international representative, 
since it includes the function of deciding what is best for the parties 
in their continuing relationship. Whether an award is good or bad 
depends basically on the underlying philosophy of the arbitrator. 
All arbitrators try to be fair and honest, regardless of how they look 
at their jobs. Those affected by an award may feel that the award 
is unfair and dishonest because they lack a clear understanding of 
the job the arbitrator is called upon to do. Mr. McCoy points out 
pitfalls which, if avoided, will help the arbitrator. 


Wage-push inflation. The big problem, so says the article at 
page 27, is whether the pressures the unions contribute toward 
inflation are more costly than the price which would have to be paid 
to check those pressures. Howard D. Marshall, associate professor, 
Department of Economics, Vassar College, accepts, for the purpose 
of his argument, the theory that unions do add appreciably to the 
inflationary spiral. Now, how to check this or what is the price the 
economy would have to pay to eliminate this pressure—price controls, 
wage controls, antitrust laws and escalator clauses? 


Italy. The author of the article beginning at page 47 taught 
recently at the Bologna Center of The Johns Hopkins University and, 
while there, conducted a survey of Italian trade unions. His article 
is based on that survey, and it points up certain areas of interest which 
industrial relations people in the United States should be informed of. 
Any comparisons between our unions and those in Italy are meaning- 
less because of the differences between our respective economies and 
not because of the similarity of coilective bargaining. Italian collective 
bargaining covers broad multiemployer bargaining units. The broad- 
est type of agreement is negotiated. Its terms are intended to serve 
as minimum conditions. Although grievance committees exist in Italy, 
they are not, as in the United States, composed of union representa- 
tives whose job it is to see that the collective bargaining contract is 
not violated. Italian unions are strong advocates of government action 
in the labor field, and legislation is regarded as the proper method of 
bringing about improvements in labor conditions. Unions, it seems, 
require a political ideology, and they seek their own salvation through 
pressure on the government as well as pressure on the employer. 
Milton T. Edelman is associate professor of economics, Southern 
Illinois University. 
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More on inflation. We told you the article beginning at page 27 
accepts, for purposes of the author’s premise, the theory that union 
pressures for wage increases cause the inflationary spiral. Now, the 
second article on inflation, beginning at page 35, steps off from a 
different premise. This author says the higher profits for 1950 were 
the direct result of higher prices and that these higher prices account 
for the increase in the cost of living after June, 1950. The increase 
was not the fault of an increase in wages, for wages were increased 
only after the prices had been increased. Professor John P. Susko 
goes into this subject quite deeply. His interest in the subject matter 
stems from his classroom experience. He has been teaching labor- 
management relations courses for ten years at Gannon College in 
Pennsylvania. Because of the general opinion that wage increases 
initiate rising prices, he began the study of the movement of prices 
and wages in the 20-year period from January, 1939, to January, 1959. 


The present period of rising prices, Professor Susko says, began 
in February, 1956, and in this period higher wages have contributed 
to the increase in the cost of living, particularly where the increases 
have exceeded annual productivity gains and, therefore, contribute to 
higher production cost. A reversal or even a slowing down of this 
trend could be brought about by voluntary action of free business and 
free labor. 


How to sue a union. The article beginning at page 59 is written 
about certain practical jurisdictional problems that face an attorney 
who decides to sue a union in a federal court (or to sue on behalf 
of a union, also). A long, long time ago, you could not sue a union, 
but Mr. Chief Justice Taft departed from the old common law rules 
and permitted the entertaining of such an action. The way for action 
against unions was also paved by Section 301 of the Labor Manage- 
ment Relations Act of 1947. Can many of the problems over diversity 
and jurisdiction be solved by forcing the union to incorporate? Such 
a solution, says the author, only seems to raise other problems. For 
instance, what state would a union seek as its domicile or state of 
citizenship? Another solution which the author poses is federal regis- 
tration. This is an area in which the author should not state positive 
answers. It is his place to raise the question and, maybe, in time, 
there will be answers. Sherman Louis Cohn is a member of the bars 
of the District of Columbia and Virginia. This article is based upon 
the author’s article in the Georgetown Law Journal, but it has been 
shortened here with his permission. 


Picketing for recognition. Picketing for recognition has been 
restricted by the new labor law, and the article beginning at page 77 
discusses the new rules for picketing. It is written by David L. 
Benetar of the firm of Nordlinger, Riegelman, Benetar & Charney. 
Mr. Benetar is chairman of the Committee on Labor-Management 
Relations of the New York Chamber of Commerce, and a member of 
the Executive Committee of the Association of the Bar of New York. 
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the Economy 


Cost of Living 


Index, 1947-49 100 


UP. According to the Department of Labor’s Bureau 
of Labor Statistics, prices of consumer goods and 
services rose 0.1 per cent between October and No- 
vember. 


Higher service rates and durable commodity prices 
more than offset seasonally lower prices of foods. 
Prices of nondurable commodities other than food 
were unchanged on the average. 


The Consumer Price Index for November was 
125.6 per cent of the 1947-1949 average. Approximately 
170,000 workers will receive from one to three cents 
an hour cost-of-living increases in their wages. The 
purchasing power of the dollar declined to 79.6 cents. 


Index, 1947-49 = 100 


CONSUMER PRICES 


Food 


1860 
TOTAL INDUSTRIAL PRODUCTION 
(F. R. B. seas. adj. index) 


1956 1957 


Industrial 
Production 


UP. The seasonally adjusted index of industrial pro- 
duction rose to 148 per cent of the 1947-1949 average, 
one point above the revised October figure. 


Steel mill operations rose from 14 per cent of 
capacity in October to 60 per cent in November and 
96 per cent in mid-December. Auto assemblies were 
sharply reduced, however, until the expanded supply 
of steel in mid-December permitted the scheduling of 
assemblies at a rapidly rising rate. Output of trucks, 
farm machinery and other producers’ equipment was 
also curtailed in November, and output of construc- 
tion materials also declined. 
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Index, 1947-49 = 100 


DOWN. Total employment declined by 1.2 million 
between October and November, to 65.6 million. The 
return of 400,000 workers to their jobs in the steel and 
coal mining industries was largely offset by sizable 
layoffs in the auto industry and smalier cutbacks in 
other metal fabricating plants caused by steel short- 
ages. Employment rose in the service indust-ies and 
state and local governments but declined in construc- 
tion and trade. 


At 3.67 million in November, unemployment was 
160,000 lower than in November, 1958, but substan- 
tially higher than the total for that month in 1956 and 
1957. There were 398,000 more unemployed than in 
October, 1959. 


200 


MANUFACTURING EMPLOYMENT & MANUFACTURING HOURS & EARNINGS 
| PAYROLLS (production workers) 


Manufacturing 
Wages and 
Hours 


DOWN. The average workweek of production workers 
in manufacturing industries declined by 0.4 hours, to 
39.9 hours in November. Reductions in automobile 
plants and other steel-using industries were largely 
responsible for the drop. 


However, because of the return of employees in 
the steel industry, average hourly earnings of produc- 
tion workers in manufacturing industries increased 


to $2.23 in November. 


In spite of this increase, the average weekly earn- 
ings of production workers in manufacturing indus- 
tries declined slightly in November. This was the 
result of the reduced workweek. 
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Billion Dollars 


UP. Personal income in November was at an annual 
rate of nearly $385 billion (seasonally adjusted). This 
was $2.5 billion higher than in October and $1 billion 
above the prestrike peak in June. Labor income and 
government transfer payments accounted for most of 
the November rise. 


Disposable personal income dropped slightly be- 
tween the second and third quarters. Total consump- 
tion expenditures rose at an annual rate of $2.1 billion. 


Billion Dollars 


400 


350 


NEW CONSTRUCTION ACTIVITY 
(searonally odjusted) 

3 

2 


1956 1957 1958 1959 


DOWN. Expenditures for both private and public 
construction (seasonally adjusted) continued to de- 
cline during November. The value of new construc- 
tion put ir place during November was $50.8 billion. 


UP. Stock prices, according to the Securities and 
Exchange Commission’s index, have risen’ since mid- 
November, from 420.3 on November 6, to 427.5 on 
December 11. The Dow-Jones closing industrial aver- 
age for January 8 was 675.73. 


DOWN. Work stoppages beginning in October de- 
clined to approximately 300 from the 400 recorded in 
September. October stoppages involved about 130,000 
workers, a relatively low level for the month. 


UP. Consumer credit outstanding increased about $520 
million in October, compared with a rise of $40 million 
in October, 1958. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Steel strike.—Settlement reached—not too inflationary, says indus- 
try. Negotiations began April, 1959. On June 30, the old agreement 
expired and the strike began on July 15. In October, President Eisen- 
hower appointed a board of inquiry and, upon its report, the Attorney 
General sought an injunction. The injunction was fought by the 
union all the way to the Supreme Court which promulgated its opin- 
ion upholding injunction, so the Steelworkers went back to work under 
the Taft-Hartley Act. 


New contract goes for two-and-one-half ES Ge is, until July, 
1962. It calls for increased wages and benefits including cost-of-living 
adjustments which will increase hourly employment costs 3.5 per cent 
to 3.75 per cent a year. On local work conditions—a committee is to 
be formed to make an impartial study with recommendations by 
November 30, 1960. An industry spokesman warns that high prices 
of our steel are encouraging purchases of foreign-made steel: average 
hourly earnings of steelworkers in Japan, 41 cents; average hourly 
earnings of steelworkers in Luxembourg, Belgium, England, West 
Germany, 90 cents; average hourly earnings of steelworkers in United 
States, $3. The worn-out and bombed-out foreign plants have been 
replaced with modern, efficient facilities. In the last two years, Ameri- 
can mills have lost 6,600,000 tons of steel production to foreign producers. 


Total cost of this new contract to the steel industry is set at $1 
billion. Says Roger M. Blough, board chairman, United States Steel 
Corporation: “So the end result is a settlement which could hardly be 
regarded as non-inflationary but which does curb to some considerable 
extent, at least, the past excesses from which some of our troubles 
are flowing.” As to why settlement was necessary, Mr. Blough says: 
“It also seemed clear that the government would not permit the nation 
to be paralyzed by such a strike [strike after expiration of injunction] ; 
and that it must therefore obtain a settlement, either by persuasion 
if possible, or by new legislation which might involve compulsion by 
both sides.” 


Highlights of the steel agreement appear at page 89. 


Congress.—As Congress opens, unemployment insurance is high 
on the Congressional calendar. The Special Committee on Unemploy- 
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ment Problems (Senator McCarthy of Minnesota) has been conduct- 
ing hearings. Many experts have testified and given the committee 
the benefit of their views on structural or economic unemployment ; 
that is, unemployment which reflects the nature and operation of our 
economic system—chronic unemployment, seasonal unemployment and 
social unemployment (this is the type which relates to age groups). Legis- 
lation may aim at benefits keyed to a percentage of a worker’s salary 
with a ceiling and for a duration of 39 weeks. 


Also, Congress will consider medical benefits to retirees under 
social security. 


The Packinghouse Workers’ strike——Unions called a strike at 
Wilson and Company plants. While not getting the headlines like 
the steel strike, Albert Lea, Minnesota, has been in the news. The 
governor of Minnesota, acting in response to a request of local authori- 
ities, declared martial law and called out the Minnesota National 
Guard and closed the strike-torn meat packing plant. Wilson and 
Company went into a district court which granted an injunction 
against the closing: “We cannot subscribe to the principle or doctrine 
that a governor of a state may bow to the demands of a law-violating 
mob that a plant under strike shall be closed when neither the local 
nor state authorities have used al! the means available to them to 
suppress the mob by envoking enforcement of the laws of the state 
enacted to be enforced under such circumstances.”—Wilson and Com- 


pany v. Freeman, 38 Lasor Cases {| 66,053. 


Secondary boycotts——The new law on secondary boycotts is 

_ already headed for the NLRB. Its General Counsel, Stuart Roth- 
man, has authorized the issuance of a complaint against a New Jersey 
plumbers union. The plumbers union refused to refer union workers 
or give clearance to supervisors working on construction of a plant 
for American Cyanamid Company. Refusing to refer employees on 
this construction job is alleged to violate the law’s new provision 
which forbids a union to threaten, coerce or restrain where the object 
is to force that person to cease doing business with any other person. 


Illegal picketing.—A union lost an election but continued to picket 
saying that it was merely attempting to protect the working conditions 
of its members in other shops in the community. The Board said 
that the picketing was still illegal since a secondary objective was 
recognition.—Auto Trades Council of Seattle, 125 NLRB, No. 82. 


Disputing jurisdiction.—This involves a dispute between an IBEW 
union and an IATSE union. The NLRB’s petition for a cease-and- 
desist order was denied by the Second Circuit because the Board did 
not designate which of the disputing unions is entitled to perform 
the work in controversy—NLRB v. Radio & Television Broadcasting 
Engineers, 38 LaBor Cases {| 66,068. 


Labor Relations 


McClellan results——The Department of Justice initiated prosecu- 
tions involving 29 individuals, four corporations and one union as a 
direct result of FBI investigation growing out of disclosures of labor 
racketeering and corruption before the Senate Select Committee on 
Investigation of Improper Activities in Labor-Management Relations 
(McClellan Committee). 


Protected trespass.—Picketing a lessee in a shopping center is 
protected trespass, according to a Washington superior court. The 
shopping center owned the sidewalk and sought an injunction against 
the picketing, but the court held that peaceful picketing in front of the 
store which leased space in the shopping center was O, K.—Freeman 
v. Retail Clerks, 38 Lasor Cases { 66,037. 


By picketing, a union lost the right to arbitrate——This case is 
one of those in which a union got into trouble by picketing. A Penn- 
sylvania radio station entered into a contract with a man named 
William Phillips, acquiring the “Bill Phillips Show.” A Pennsylvania 
Court of Common Pleas was later satisfied that according to the con- 
tract Phillips was not an employee of the radio station but an inde- 
pendent contractor. When Phillips refused to join the union to which 
the station’s employees belonged, pickets were placed in front of the 
radio station and leaflets were distributed at stores which sponsored 


the “Bill Phillips Show.” The subject of the dispute was stated as 
follows: “Mr. William Phillips is performing ‘on-the-air’ announcing 
at Station WNAK although Mr. Phillips is not a staff employee 
covered by the contract. The Union has objected to this performance 
as being in violation of the contract.” The remedy sought was: “The 
Union requires that the arbitrator order the employer to stop assign- 
ing on-the-air announcing duties to Mr. Phillips.” 


The radio station went to court to have both the international 
and local unions enjoined from pursuing the arbitration of the dispute 
on the grounds that the union had violated its contract with the sta- 
tion, particularly the contract provision which stated: 


“The Union will not cause or permit its members to cause, nor will 
any member of the Union with the knowledge or consent of the Union 
take part in any strike, either sit-down, stay-in, or any other kind of 
strike, or any other kind of interference, or any other stoppage, total 
or partial, of any of the said Station operations during the term of this 
Agreement. . . .” 


The court said: 


“Tn our opinion, this picketing and the distribution of leaflets were 
intended to coerce plaintiff to compel Mr. Phillips to join the union. 
They could have no other objective. ; 

(Continued on page 75) 
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New Horizons 
in Labor-Management Relations 


By BOYD LEEDOM 


Collective bargaining has not achieved the stability essential both for 
the growth of the country and for the national defense, writes Mr. Lee- 
dom, Chairman of the National Labor Relations Board. A new approach to 
and new attitudes towards collective bargaining, he says, are needed to 
bring an end to the cause of the instability, the strike and the lockout. 
Mr. Leedom delivered this address on December 5 in New York City at the 
Commerce Alumni Association Dean's Day Ceremony, New York University. 


T IS JUST SHORT OF FIVE YEARS since I came to Washington 
to serve on the National Labor Relations Board. My native state is 
South Dakota, where we have neither industry nor organized labor as 
they exist in the industrial sections. This is not to say that out there 
we toil not, neither do we spin. Yet my life there, by comparison with 
what it has been since, was contentment as only the lilies of the field 
know contentment. After five years of being battered by labor and by 
management and the Bureau of the Budget and committees on Capitol 
Hill, to say nothing of problems with the Washington Senators—both 
varieties—I sometimes wonder why I ever came to Washington. But 
associates have advised me that my wonderment is nothing compared 
to that of the men responsible for bringing me to my present post. 
For my experience, except for the past five years, was neither in labor 
nor in management, but in the law as practitioner and judge. 


As chairman of the National Labor Relations Board, I am not 
required to have qualifications as a great mediator, reconciler, or arbi- 
trator. The Board has no part of mediation in industrial disputes. I 
have not been trained in the social sciences. My function is essentially 
that of interpreting the law as Congress has written it to apply to 
unfair labor practices by employers or labor unions and to provide for 
elections, and settle controversies incidental thereto, held to decide 
which if any union is to represent an employer’s employees. What I 
am going to say could be said to be circumscribed by my confessed 
limitations. Be not misled by my official title which could, at the 
outset, lend a wholly unwarranted aura of expertise. Therefore, since 
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I indulge here rather freely in pub- 
licly confessing the sins of others, 
rather than my own, I request in ad- 
vance the same tolerance for error 
that is justly due most preachers, 
editorial writers, labor and industrial 
leaders, and economists. 


When the word “horizons” is used 
in such context as the title of my 
discussion, it has a certain connota- 
tion of human advancement, of hu- 
man progress. It makes one think 
of the psalmist’s beautiful sentence, 
“T lift up mine eyes unto the hills 
whence cometh my strength.” While 
I desire to say something about the 
new labor law, I do not deal with it 
as a new horizon in labor-manage- 
ment relations in this lofty sense. 
Rather, I deal with the new labor law, 
and more especially with the mood of 
the country that gave it birth, as 
factors in achieving the new horizon 
that industrial America must envision. 
That new horizon is this: Experience 
has demonstrated that collective bar- 
gaining, while basic in preserving 
fundamental freedom from goyern- 
mental intervention in labor relations, 
has failed to achieve that stability es- 
sential both to the growth of the 
country and for national defense. The 
American concept of collective bar- 
gaining must be supplemented to 
avoid work stoppages. There must 
evolve, in the public interest, an ade- 
quate substitute for the ‘strike and 
the lockout. The greatest need for 
it today exists in those industries, 
such as steel, where bargaining is 
national in scope. Once establisned 
in these industries and its advantages 
realized, it is inevitable that it will 
spread to smaller segments of the 
economy and the waste of work stop- 
pages will disappear from the eco- 
nomic scene. This is the new horizon. 
It shall depend on some new legisla- 
tion, but basic to all this is a new 
approach and new attitudes. 
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New Labor Law 


The new labor law’s specific pro- 
visions which protect the individual 
union member against the dishonest 
and autocratic union official and pro- 
tect the welfare funds are of real sig- 
nificance. The so-called bill of rights 
is a kind of liberation from what be- 
came, in a few cases, arrogant tyranny 
over the lives of workers. I cite, as 


an illustration, the sad history of 
Local 138 of the Operating Engineers 
in Nassau County. 


The new law gives union members 
these protections: 


(1) A union member may not be 
fined, suspended, or expelled or other- 
wise disciplined from membership for 
speaking his mind in or out of union 
meetings. 


(2) No special assessment may be 
levied by locals without a secret bal- 
lot of members or by a regular con- 
vention. 


(3) Members have a right to see a 
copy of the collective bargaining 
agreement. 


(4) Every union must inform its 
members concerning the provisions 
of the act. 


(5) Every labor organization must 
adopt a constitution and bylaws and 
file a copy with the Secretary of Labor. 


(6) Democratic election procedures 
in unions are required, including elec- 
tions of officers at minimum-stated 
intervals with the use of secret ballots. 


Honest labor leaders, emotionally 
hurt by additional restrictions, would 
do well to regard these enactments as 
good faith measures, not always per- 
fect but designed to rid collective bar- 
gaining of serious impediments, to 
make it work better and perhaps to 
save it. 


The other provisions, amendments 
to the Taft-Hartley Act which our 
agency administers and which regu- 
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late the conduct of labor organiza- 
tions and employers in their industrial 
relations, in my opinion, are not so 
restrictive on unions as to make them 
the killer provisions some have de- 
clared them to be. While certain 
provisions do restrict unions as to 
_ some practices found most trouble- 
some to neutral employers, other 
provisions give unions certain advan- 
tages. Still others tend to speed the 
processes of our agency. Here are, 
in very general terms, some of the 
most notable changes brought about 
by these provisions, which became ef- 
fective on November 13: 


(1) Before November 13, a union 
could induce or encourage a strike of 
railroad workers, government workers, 
agriculture workers or supervisors of 
a neutral employer and not violate 
the secondary boycott restrictions of 
the Taft-Hartley Act. Since Novem- 
ber 13, such conduct constitutes an 
unfair labor practice and can be en- 
joined. 

(2) Under the new law a union 
cannot induce or encourage a single 
employee of a neutral or secondary 
employer to strike. Previously such 
inducement was a violation only when 
directed against two or more em- 
ployees, thereby resulting in or tend- 
ing to bring about concerted action 
of such employees. 


(3) No longer can unions threaten, 
restrain or coerce secondary employers 
not to do business with a primary 
employer having a labor dispute. 


(4) Now a union cannot picket a 
neutral employer for the purpose of 
preventing the public from buying 
goods that such neutral employer ob- 
tains from another employer with 
which it has a labor dispute. Under 
such new restrictions, however, a union 
may utilize truthful publicity other 
than picketing to advertise its labor 
dispute, provided such truthful pub- 
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licity does not have an effect of inducing 
the employees of the neutral em- 
ployer not to pick up, deliver or trans- 
fer any goods or not to perform 
services at the establishment of the 
employer involved in the labor dispute. 


(5) Hot cargo contracts are out- 
lawed except for apparel and clothing 
manufacturers and the construction 
industry. In general, hot cargo clauses 
in contracts were designed to give to 
a union under its contract with an 
employer the right to induce his em- 
ployees not to handle goods of an- 
other employer with whom the union 
has a labor dispute or whose goods 
are labeled unfair or “hot.” 


(6) The new law also outlaws cer- 
tain recognition and organizational 
picketing, that is, picketing by a union 
when it does not represent a majority 
of the employees in the plant picketed. 


(7) The new law liberalizes hiring 
policies through unions in the build- 
ing and construction industry, and 
makes lawful union shop provisions 
in this industry that require union 
membership after only seven days’ 
employment rather than the 30 days 
provided in the Taft-Hartley Act. 


(8) The new law is designed to 
eliminate the no man’s land in labor 
relations. Under it, the states and 
territories may take jurisdiction over 
labor disputes as to which the NLRB 
declines to assert jurisdiction, thereby 
giving to the states and territories 
jurisdiction over cases which the Board 
does not take. 


More important, however, for my 
discussion, than the specific provi- 
sions of the bill which are restrictive 
in nature on unions, is the fact that 
such a bill passed with a wide margin 
in this particular session of Congress. 


_ Organized labor in the elections of 


1958 had won a notable victory in the 
political arena. A reliable source re- 
ported that, in that election, 49 of 81 
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newcomers to the House could be 
rated “pro labor” and only 11 against 
labor. The position of 21 new mem- 
bers was reported unknown. 


Labor’s strength even before the 
1958 election is revealed by the failure 
of the Eighty-fifth Congress to pro- 
vide at that time any additional re- 
strictions on unions. George Meany 
summarized the political picture elo- 
quently in his quip before the AFL- 
CIO convention in San Francisco on 
September 17, right after the passage 
of the bill: “. . . if we were to get any 


more victories like we got in 1958 
that sort of victory might ruin us.” 


But something happened. The re- 
lentless wheels of the McClellan Com- 
mittee continued to grind, and out of 
that machinery, quite unexpectedly to 
many, came bits and pieces of revela- 
tion that slowly but surely molded 
public opinion. Even some of those 
members of Congress who more than 
any others owed their political lives 
to organized labor seemed unable to 
resist the pressure of the public to do 
something to catch up with the cor- 
ruption in some unions’ leadership 
and to give the worker a new chance 
for democratic action. 


Automation: 
Technelogy and Bargaining 

Not all were able to see what was 
forming beneath the turmoil of the 
McClellan Committee hearings, and 
many others may be missing significant 
trends lurking behind the develop- 
ments of the recent steel strike. These 
developments, as well as certain other 
smaller strikes equally distasteful to 
public opinion, and the gigantic work 
stoppages forecast on a grand scale 
through the establishment of strike 
funds running into millions of dollars 
all bear on the need to achieve that 
new horizon that must emerge on 
America’s industrial scene. 
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No doubt one of the factors back of 
the stalemate in bargaining that has 
approached complete breakdown in 
the steel industry was the effort to 
save work rules tending to protect 
jobs affected by automation. To be- 
rate union leaders for taking a firm 
stand on work rules that protect their 
members’ jobs is no answer at all to 
the problem. To make charges of 
featherbedding and quit there is the 
unfair, superficial approach that sees 
only the effect and not the cause. 
When machines displace thousands of 
workers who have no place to turn for 
a livelihood, not only their unions 
should be striving to protect their in- 
terests, but so should the industries 
that utilized their labor over the years 
and so should all of society. 


I do not know how the problem 
will be handled, but I do know that 
unions and employers must tone down 
their belligerency and tackle in real 
cooperation the human problems in- 
volved in substituting machines for 
men in our industry. The financial 
cost, and it may be great, should not 
be a deterrent. If it requires govern- 
ment subsidy through a tax advantage 
or otherwise, a plan therefor should 
be devised that is at least as accept- 
able as subsidies born of numerous 
other economic dilemmas. Thus society 
would again be bearing no more than 
its just share in the adjustment neces- 
sary to progress. However, the plan 
must be dynamic and creative, not 
cast in the deadening mold of wage 
payment for unnecessary jobs. 


Donald I. Rogers’ article in the 
New York Herald Tribune of Novem- 
ber 15 is in point. Mr. Rogers said 
in part: 

“Employers have no special desire 
to eliminate jobs. Their transcend- 
ing aim in the field of automation is 
to keep themselves competitive and 
to utilize all methods for peak 
efficiency. . .. 
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“One of the most far-sighted ap- 
proaches on the part of labor to the 
nettlesome problem of automation was 
taken at a recent convention of the 
Amalgamated Lithographers of Amer- 
ica. If it is granted that automation 
provides problems as well as great op- 
portunities for industrial progress, then 
the attitude of the Lithographers war- 
rants careful consideration by all con- 
cerned. After a year’s trial, the 
Lithographers made permanent their 
group for dealing with new equipment 
and new methods developing in their 
industry. This group finds out all it can 
about new equipment through close con- 
tact with employers and makers. It then 
informs its members of what changes 
to expect in their field. Finally, it 
works with local unions and em- 
ployers to accomplish the changeovers 
with as little human dislocation as 
possible.” 


In making his point, Mr. Rogers 
quotes Edward Swayduck, president 
of Local No. 1 of the Lithographers, 
New York City, and chairman of the 
now permanent committee of techno- 
logical developments, as having said: 
“We do not believe in unreasoning 
opposition to new developments even 
though particular jobs are affected. 
The A. L, A. recommends new equip- 
ment and processes which contribute 
to the growth and development of the 
lithography industry.” 

Mr. Rogers then went on to say: 
“The last sentence, we suggest, con- 
tains the key to sound thinking on 
automation. It has been estimated 
that without steady progress in manu- 
facturing methods from early days it 
would now require 10 percent of the 
nation’s work force just to make the 
light bulbs we now use. And they’d 
cost more than $20 each. 


“The Lithographers realize too, that 
if lithography becomes too expensive 
the work will be done by other processes 
—by printing, engraving, or by those 
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improved office duplicating machines. 
The Lithographers claim to keep their 
industry competitive. That, of course, 
is exactly the same goal sought by the 
employers.” 


Lithography may lend itself better 
than some other industries to this ap- 
proach, but this falls short by far of 
recognizing, and giving credit for, this 
union’s remarkable achievement. Its 
foresight and enlightened approach, 
if applied over half a century with 
equai daring in other industries, might 
have produced similar results. The 
record of Local No. 1 of the Lith- 
ographers is remarkable. in 35 years 
they have never had a strike. They 
have a regular 35-hour week. The 
members’ average rate of pay ranges 
from $125 to $200 weekly. They en- 
joy three weeks’ vacation, ten paid 
holidays, and have welfare and pen- 
sion programs second to none. 

As lithography moves forward, pro- 
viding more and better jobs and ad- 
ditional time for leisure through 


increased production in technology, 
other industries stand out in apparent 


contrast. Railroads, for example, ap- 
pear to be still reveling in the gold 
and plush pullman cars of another 
era, while the air-conditioned buses 
and the airlines handle the passenger 
traffic and the truck lines haul the 
freight. The automobile industry is 
perhaps now on the brink of pricing 
itself out of the market. It is to be 
hoped, however, that before that hap- 
pens, enough Americans may decide 
our own low-priced compact cars are 
as good as the still cheaper foreign 
makes. It has been said that if the 
business leaders in the automotive 
industry had been serious in the in- 
tention to hold the line against infla- 
tion, they would have done well a 
year or so ago to have worked out 
the proposal of the Automobile Workers 
to reduce the price of cars. And if it 
is true, as some have stated, that the 
steel industry has been stubbornly 
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resisting the union demands in the 
current dilemma only for the sake of 
a noble defense of management pre- 
rogative and without due considera- 
tion to the problems incidental to its 
rather extensive automation, then such 
approach is quite like not seeing the 
forest for the trees. 


Name calling back and forth be- 
tween management and union leaders 
will neither create new jobs nor pay 
stockholders additional dividends. How- 
ever, such abuse can foment class 
strife, it can induce bigger and more 
disasterous strikes and it can solidify 
antiunion sentiment among the un- 
informed members of the public who 
do not appreciate the basic merits of 
good unionism. In contrast to the 
demagogic tirades with which all who 
read are familiar, and more of which 
we are sure to see and hear, there is 
open to labor and management the 
avenue of close cooperation between 
them in achieving their common goal 
of meeting competition. 


Threat to Collective Bargaining 


The problems incidental to automa- 
tion serve now as the threatening 
cause of the breakdown in our con- 
cept of collective bargaining. Unless 
solved, we must face the inevitability 
of the big strike in our major indus- 
tries. Nobody wants strikes. They 
are like war. A kind of remnant of 
the jungle, they have been the essential 
last resort on the industrial scene in 
settling some disputes. The strike 
carries with it the dangers inherent in 
the old and abandoned practice of 
bloodletting. Enough of it and the 
patient will surely die. The labor 
leader who is at his very best as a 
dragon slayer, rallying the rank and 
file to give their all for the cause, must 
feel, when he contemplates the re- 
moval of the strike from his arsenal, 
much as did the French noblemen 
when they were forced to give up their 
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right to die dueling. But, in certain 
situations at least, the strike, along 
with its sometimes-used counterpart, 
the lockout, seems doomed. For the 
affected worker, the strike must often 
seem much like the practice of hitting 
himself in the head with a hammer— 
it feels so good when he quits. 


This pressing need to cope with the 
economic problems stemming from 
automation serves to emphasize for 
me the need to deal with strikes due 
to other causes as well. Magazines 
and newspapers have been full of 
articles by experts in the field of labor 
disputes, by labor leaders and by United 
States Senators and other government 
officials, all urging the dire need for 
some substitute for the strike in such 
situations as steel. Some labor leaders 
seemingly wanted any kind of govern- 
ment intervention in the steel strike 
except that which the law of the land 
provided, and most naturally preferred 
the kind of intervention that would 
achieve labor’s goals. 


. The steel strike is reported to have 
cost half a million steelworkers $1 
billion, which adds up to an average 
pay loss to each of $2,000. The com- 
panies lost $1.1 billion; railroads, that 
could not very well afford it, lost $215 
million; and, unless fortune smiles on 
them, they and their worlers, who 
lost $120 million in wages in the steel 
strike, may supplement this with a 
strike of their own. All in all, the 
workers of the country lost $1.75 bil- 
lion ; industry lost $1.5 billion ; and the 
government lost $1.6 billion; a grand 
loss of $4.85 billion. Think of what 
such a fund would do toward solv- 
ing job displacement resulting from 
automation. 


What triggered this huge economic 
loss? What brought on this near 
tragedy, if not real tragedy, to the 
industrial scene? It was the decision 
as to whether the 500,000 steelworkers 
would go on strike or continue to 
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work under the old contract at their 
existing wage rate, at a time when 
their bargaining representatives had 
reached a real impasse in the effort 
to get a new and better contract. 
Viewed at this point, the decision to 
strike seems unreasonable, but with 
our present collective bargaining ma- 
chinery, what was the alternative? 
The union would have to yield to the 
company demands, but a policy of 
yielding would, of course, mean the 
end of collective bargaining. 


Legislation 
and National Emergencies 

Those whose business it is to pre- 
vent recurrence of the events of the 
steel dilemma—the impasse, the strike 
and then the injunction against the 
strike—are reported to be working 
with the problem of adequate legisla- 
tion. Without the benefit of profound 
study or collaboration with the experts, 
and speaking strictly for myself, I 
offer the following observations, not 
really as a proposal for amending 
present national emergency provisions 
of the law, but merely to provoke 
thinking on this subject that may soon 
be very much in the public mind. 


It seems reasonable that when a 
work stoppage is threatened there 
should be intervention in behalf of the 
public beyond the mediation services 
now available, which in many instances 
have been utilized with great effective- 
ness. Such intervention should come 
before the strike—not after—but not 
until a real stalemate has been reached 
by the negotiators. With work con- 
tinuing under the old contract, subject 
to possible adjustment retroactively 
under any new contract signed, public 
intervention might then go beyond 
the unsuccessful efforts to conciliate 
into fact finding or clarification of the 
issues and points of difference between 
the parties. Then following an addi- 
tional period of good faith bargaining, 
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assuming a continued impasse, actual 
recommendations for settlement might 
be made. It would seem reasonable 
that the knowledge, and familarity 
with the issues, of the conciliators 
might well be utilized in such subse- 
quent public intervention. 


If all of this should fail to result 
in settlement of the dispute, resort 
might then be had either to an estab- 
lished tribunal or a tripartite board 
consisting of representatives of labor, 
management and the public. The 
function of the tribunal would be to 
review all that had gone before and 
to render only an advisory opinion as 
to what would constitute a fair settle- 
ment. In those cases involving legal 
questions claimed to be impediments 
to settlement, this function might well 
be vested in a designated court. 


Neither labor nor management would 
be expected to endorse any such pro- 
posal that skirts so close to com- 
pulsory arbitration. However, their 
objectives, meritorious as they are, 
must be considered in the light of the 
public welfare and the dire conse- 
quences that flow from our present 
system of almost complete freedom 
to disagree. In labor disputes, as in 
international tensions, there is merit 
in any device that will keep the bel- 
ligerents talking, while the wheels of 
industry keep turning. 


These suggestions go further than 
most knowledgeable persons would 
now advocate and almost certainly 
further than Congress will legislate. 
If there is no easing in the strain on 
the economy that has already been 
sustained and that now continues to 
threaten by reason of the steel strike 
and by one or more similar situations 
in the making, some further restraint 
on freedom of bargaining will be 
demanded by Mr. John Q. Citizen. 
He still rules the roost, despite our 
inclination at times to think other- 
wise—witness the spectacle of the 


17 


passage of the Landrum-Griffin bill 
with the aid of the many labor-supported 
members of the Eighty-sixth Congress. 


New Attitudes of Good Will 
and Cooperation 


Even more important than any legis- 
lative device will be the attitudes of 
the men who head up our great in- 
dustries and those who speak for the 
employees. Stockholders, from their 
remote positions, and the rank-and- 
file workers from theirs, should speak 
up in the interest of a new and en- 
lightened cooperation. Somehow the 
owners and management on the one 
hand and the unions and the workers 
on the other hand must come to realize 
that there are values other than greater 
profits and higher wages which are 
of tremendeus importance in the tradi- 
tional American way of life which is 
already threatened by outside forces. 
Management and the unions cannot 
afford to risk these higher values by 
slugging it out to the death in the 
arena of pure materialism. Only when 
and if labor and management lift their 
eyes to these new heights, can they 
hope to see, through the haze, the 
very summit. On that day the bitter- 
ness and the clamor and the anger 
will die down and our production team 
of labor and management will truly 
seek to serve each other. Then will 
come the realization that to treat 
others as you would be treated is not 
a platitude but a vital rule of conduct 
from which neither union nor industry 
is exempt. 


However, the haze that hovers over 
the summit of our horizon is deep 
purple. Union !eaders who have won 
for their members the great benefits 
they enjoy, through the strike and 
aggressive attacks on employers who 
either assumed or were given the roles 
of entrenched enemies, now naturally 
look backward to old methods and, 
looking back, may not, because of 


their sense of victory, get the full view 
ahead. Similarly, some industrial 
leaders, reared in the tradition of fight- 
ing unions and perhaps defeating them 
and loving it, who even two years ago 
showed signs of real cooperation, now 
appear to many to have fallen back 
into the old rut-—as if unionism could 
and should be eliminated from the 
American scene. Who can change 
the heart of man? Unfortunately, not 
Congress. This is the core of our 
problem. A story points it up: 


A father, partly motivated by a desire 
for a free evening with his newspaper, 
stopped at a store and bought his 
young son a very complicated jigsaw 
puzzle of the world. After supper he 
gave it to the eager boy and settled 
down to read. In an amazingly short 
time the lad displayed the puzzle com- 
pletely solved. 


“How in the world did you man- 
age that so quickly, son?” asked the 
father. 


The boy explained that there was 
a picture of a man on the back of the 
puzzle. 


“IT put the man together,” he said, 
“and the world came out all right.” 


It is very hard for human beings 
to accept change. Across the decades 
come the words of Lincoln. Leaders 
in labor and in management should 
take heed: 


“The dogmas of the quiet past,” 
said the great man, “are inadequate 
for the stormy present. We must 
think anew, we must act anew, we 
must disenthrall ourselves.” 


When we do this in the area of in- 
dustrial relations, we can all say with 
renewed conviction that this govern- 
ment shall not perish but shall continue 
to stand as a bulwark of strength 
against devastating forces that threaten 
the freedom of all men everywhere. 

[The End] 
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Featherbedding: 


The Specter in Future Collective Bargaining? 
By MORRIS A. HOROWITZ 


By raising the issue of featherbedding, management has discovered 
how to take the initiative in collective bargaining away from the 
unions, says the author, who also predicts that the future will see 
management on the offensive with featherbedding as the battle cry. 
He is professor of economics at Northeastern University in Boston. 


INCE THE PASSAGE of the Wagner Act in 1935, collective bar- 

gaining in the United States has passed through two distinct 
phases and has entered a third. The first period, from 1936 to 1946, 
was the time of union growth and development, and the principal 
issues in labor-management relations, initiated by labor organizations, 
were union recognition and union security. By 1946 labor unions 
had reached a relatively high level of organization and power, and the - 
security issue was no longer of crucial importance. The second period 
ran from 1946 to about 1958, during which time the focus of collective 
bargaining was on the economic gains sought for by unions. Indica- 
tions of the end of this second phase and the beginning of a third 
started to appear during the recession of 1957-1958, when manage- 
ments in different industries made some efforts to seize the initiative 
from unions in collective bargaining. While the second phase of col- 
lective bargaining is not dead, the emergence of a new period is clear. 
The crucial issue in collective bargaining is shifting from economic 
demands by unions to demands by management for changes in work- 
ing rules. 

Historically, American labor unions have taken the initiative in 
bargaining collectively with employers. It was labor, intent upon 
wresting some aspect of power from management, that set the frame- 
work of collective bargaining in the United States: The general 
picture was that of the union pressing its demands while management 
sought the most advantageous avenue of retreat. 

The collective bargaining process may be. traced back to the 
middle of the nineteenth century, but its impact was relatively minor 
until the mid-1930’s. It was the National Labor Relations Act of 
1935, giving federal protection to the workers’ right to organize and 
bargain collectively through representatives of their own choosing, 
which made possible the rapid and widespread development of col- 
lective bargaining. The social and economic developments of the 
New Deal period established a favorable climate for the growth of the 
trade unions, and the split in the American Federation of Labor which 


Featherbedding 


| 
19 | 


led to the formation of the Congress 
of Industrial Organizations was a second 
important force in the organization 
of workers in the mass production 
industries. 


From 1936 to 1946, the American 
labor movement grew very rapidly, 
but the increase in union membership 
was not the single goal of the unions. 
A stronger trade union movement 
was basically a means of increasing 
its relative power in order to obtain 
greater concessions from employers 
through the collective bargaining proc- 
ess. In view of the relative youth of 
the trade union movement during this 
period, union recognition was the princi- 
_ pal goal sought. 

Many unions were relatively new, 
and employer opposition was still rela- 
tively strong during this early period. 
In an attempt to insure its existence, 
union recognition and union security 
were the issues raised by labor in 
most negotiations and major strikes. 
The unions were the aggressors, while 
management fought a rear-guard action. 
Labor held the initiative throughout 
the period and by 1946, the first post- 
war year, the union recognition issue 
had dwindled to one of minor signifi- 
cance. This union goal had been gen- 
erally achieved. 

With union recognition no longer 
a major issue, the unions immediately 
shifted their emphasis to economic 
gains. Again, the econemic environ- 
ment was in their favor. The rapid 
removal of governmental wage con- 
trols after the war released the pent- 
up demand of workers for substantial 
wage adjustments. At the same time, 
the pent-up demand of consumers for 
various consumer products sent prices 
skyrocketing after the elimination of 
price controls. Settlements of strikes 
and peaceful collective bargaining nego- 
tiations in the immediate postwar 
years resulted in wage increases of 
as high as 19 cents per hour in many 
industries. The recession in 1949 put 
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The last sound on the . . . earth 
will be two human beings trying to 
launch a homemade space ship and 
already quarreling about where they 
are going next. —William Faulkner 


a slight damper upon wage adjust- 
ments, but the welfare settlement in 
the steel industry that year estab- 
lished a new pattern for collective 
bargaining settlements. The National 
War Labor Board had begun the ex- 
tension of fringe benefits on a nation- 
wide basis during World War II; the 
policies of the Wage Stabilization 
Board during the Korean War per- 
mitted the widespread extension of 
health and welfare plans. Welfare 
benefits were added to the package 
settlements, and wage increases plus 
fringe benefits were not too uncom- 
mon. Throughout this period infla- 
tionary pressures continued to mount, 
adding more fuel to the unions’ drive 
for greater economic gains. 


Indications of a shift in the initia- 
tive from the union to the employer 
began appearing during the recession 
of 1957-1958. Despite the increase in 
unemployment during this recession, 
wages continued to rise through the 
collective bargaining process, and the 
inflationary pressures continued with 
only slight modification. Union growth 
had stabilized and many employers 
came to the conclusion that the time | 
had come for management to take a 
firm stand against further increases 
in labor costs. No company, how- 
ever, was anxious to lead the way in 
this attempt, since an unsuccessful en- 
deavor of this nature could bring the 
full wrath of organized labor down 
upon the company involved. 


A strategy of taking a firm stand 
against a union in collective bargain- 
ing had been developed a few years 
earlier and had become generally known 
as “Boulewareism,” after Lemuel F. 
Bouleware, former vice president in 
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charge of industrial relations for the 
General Electric Company. Boule- 
ware’s basic idea was to develop for 
each contract negotiation a package 
of improvements that represented the 
company’s best offer and then to stick 
to that offer at all costs. While this 
strategy was effective in a number of 
negotiations, not many companies 
could successfully carry out such a 
policy of refusing to budge from a 
fixed position. 


A new approach was taken by the 
automobile industry in the negotia- 
tions of mid-1958, The first moves 
were made by the companies in an 
effort to keep the United Automobile 
Workers Union on the defensive. 
Strikes occurred in each of the three 
major auto companies, and at some point 
during the strikes the companies lost 
the initiative. The settlements reached 
included significant fringe- and welfare- 
benefit changes for the employees. 


The development of another man- 
agement strategy took place in the 
latter part of 1958 when, faced with 
the possibility of strikes, six certified 
airlines entered into an agreement, 
effective October, 1958, providing for 
mutual assistance in the event any 
party’s flight operations were shut 
down by reason of the strike. Under 
the agreement each party was to pay 
to the strike-bound carrier the amount 
of its increased revenue attributable 
to the strike, less applicable direct 
expenses. In addition, the strike- 
bound carrier was to direct to the 
other airlines, signatory to the agree- 
ment, as much of the traffic normally 
carried by the struck carrier as pos- 
sible. Despite this pact, when strikes 
occurred on Eastern Airlines in No- 
vember, and on American Airlines in 
December, the companies settled for 
substantial adjustments in employees’ 
conditions. Nevertheless, this new 
employer tactic had significant impli- 
cations as to the industry’s effort to 
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seize the initiative, and other indus- 
tries are considering the adoption of 
similar arrangements. Many rail- 
roads have already joined in a mutual 
insurance pact, similar to that of the 
airlines, for protection against pos- 
sible strikes against individual carriers. 


By 1959 it had become clear that 
management could put the unions on 
the defensive, but so far no employer 
in a major industry had managed to 
retain the initiative throughout a col- 
lective bargaining negotiation. What 
was apparently needed was an issue 
which would capture the imagination 
of the public and would win signifi- 
cant public support for management's 
position. Such an issue was “feather- 
bedding,” which apparently had the 
strong antipathy of the American 
public. The term “featherbedding” 
is commonly used to mean any work- 
ing rule or practice which leads to a 
reduction in useful output per man- 
hour, or which results in extra com- 
pensation for no extra work or for 
work not performed. The word im- 
plies a situation in which a worker 
furnishes less than a “fair day’s work” 
for a “fair day’s pay.” 

Until recently, the term “‘featherbed- 
ding” was rarely used in the negotiation 
of a collective bargaining agreement. 


‘The word was more frequently used 


as an adjective to describe some of 
the demands of a union before nego- 
tiations began, or to describe some 
rules to which management was op- 
posed. Thus, any rule not meeting 
the company’s standards of a “fair 
day’s work” could be labeiled feather- 
bedding. In most industries the term 
was never used. The changes in 
working rules that were agreed upon 
in most collective bargaining settle- 
ments were generally of a minor na- 
ture. Once an agreement was reached, 
regardless of the settlement, neither 
party was anxious to indicate dissatis- 
faction with its terms. In addition, 
a settlement arrived at jointly through 
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collective bargaining could not readily 
be termed featherbedding, since pre- 
sumably both parties participated in 
the establishment of the standards. 


The relatively rapid technological 
changes of recent years added a new 
ingredient to the picture. Working 
rules which were jointly agreed to 
at one point of time, and which were 
satisfactory to both parties when 
established, could become relatively 
obsolete soon thereafter as a result of 
technological changes. A completely 
acceptable working rule one year could 
become obsolete and, therefore, a 
featherbedding rule a year later be- 
cause of various changes in working 
conditions. Here, then, was the issue 
which could give management an op- 
portunity to seize the initiative from 
the unions. Various working rules 
had become obsolete, labor costs were 
high and were increasing, and in- 
creases in productivity were slowing 
down. 


In June, 1959, when the labor agree- 
ments in the steel industry expired, the 
steel companies undertook the task of 
testing the effectiveness of the feather- 


bedding issue. The steel industry’s 
profits and output were at record 
levels, and the steel companies could 
easily have worked out a settlement 
on wages and benefits, There appeared 
to be a real lack of enthusiasm among 
union members for a strike over more 
money. Despite this situation, the 
industry demanded greater authority 
over work practices at the plant level 
to end “featherbedding and loafing,” 
and it indicated that union agreement 
to such changes was a precondition to 
any specific management offer of 
higher pay. 

The steel companies were appar- 
ently convinced that the time had 
come to assert the right of manage- 
ment to set higher standards of effi- 
ciency and to convince unions that 
the period of easy-money contracts 
was over. Labor was convinced that 
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the efforts of the steel companies to 
freeze labor costs and to change work- 
ing rules were just the start of a gen- 
eral drive by management to stop 
union wage gains, eliminate jobs and 
restore the days of unilateral deter- 
mination of working conditions. The 
featherbedding issue has been the crucial 
one in the negotiations between the steel 
companies and the United Steelworkers 
of America. Regardless of the out- 
come of the strike between these two 
giants, the featherbedding issue will 
not be buried. It has become an effec- 
tive battle cry to gain support from 
other industries and from the public 
at large. As long as technological 
changes are introduced into industry, 
the problem of obsolete rules will arise 
again and again. 


The major issue in the October, 
1959 strike of 70,000 members of the 
International Longshoremen’s Associa- 
tion on the piers along the Atlantic 
and Gulf Coasts has been labelled 
“automation.” This is the term used 
by the industry to describe any new 
equipment or method of loading or 
unloading cargo that can reduce the 
number of longshore jobs. The em- 
ployers have made the demand that 
they be allowed to introduce new 
methods at will, and their money offer 
of a 30-cent package was conditional 
on union acceptance of the employers’ 
views on automation. This is another 
example of management seizing the 
initiative in collective bargaining nego- 
tiations on the issue of employers’ 
rights to change working rules and 
conditions of work. 


In the fall of 1959, collective bar- 
gaining negotiations will begin in the 
railroad industry. The industry has 
let it be known that it will demand 
major changes in the various working 
rules which have featherbedding effects. 
The industry has contended that the 
elimination of the more drastic feather- 
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Some Pitfalls in Arbitration 
By WHITLEY P. McCOY 


Here is a practical, down-to-earth discussion of the arbitral problems 
faced by industrial relations men. Mr. McCoy, former head of the Federal 
Mediation and Conciliation Service, is now an arbitrator in Washington, 
D.C. This paper was given last October at the Twelfth Annual Fall In- 
dustrial Relations Conference, Associated Industries of Cleveland, Ohio. 


[* considering grievance arbitration, I think perhaps the first and 
most important consideration should be given to the question of what 
philosophy of arbitration one embraces; what you look for and expect 
in arbitration. It is easy to dismiss that subject with a casual, “Why, 
I want a fair and honest decision by an intelligent man, of course.” 
That answer is easy because it begs the question. On any subject, 
on any issue, there will be at least two conflicting ideas of what is fair, 
and perhaps even of what is honest. To one man, considering a dis- 
charge case for making a vicious physical attack on a foreman, it will 
seem fair to give him another chance; to another it will seem fair to 
uphold the discharge. To one man, where a claim is made for a 
particular form of wage payment under circumstances not specifically 
provided for in the collective bargaining contract, it will seem fair to 
award it so as to keep the man’s earnings up to normal; to another 
man it will seem grossly unfair to require a company to pay in a man- 
ner not provided for in the freely bargained contract. Arthur Gold- 
berg believes that it is a function of the arbitrator to “fill the gaps,” 
supply what is missing from the contract, and be a fair and honest 
man. Most management men think that when an arbitrator starts 
filling the gap he is being unfair and perhaps dishonest, but just 
recently I had a case where the company was in effect asking me to fill 
a gap. In fact, I have had several such cases lately. One does not 
always act consistently with one’s philosophy when faced with a 
practical situation. 


The difference is not one of fairness or honesty; it is one of under- 
lying philosophy. One arbitrator looks on his function as quasi-legal, 
not legalistic, of course, but still essentially that of a judge, that is, 
to weigh the evidence and to interpret and apply the provisions of the 
contract to the facts as he finds them. Another looks on his job as 
one step higher in the industrial relations hierarchy than the industrial 
relations manager for the company and the international representa- 
tive for the union, with the function of deciding what is best for the 
parties in their continuing relationship. Many an arbitration decision 
skips over the contract, not even mentioning it. Now both theories 
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of the proper function of the arbi- 
trator have their adherents, and there 
are well-known, highly respected and 
popular men in both camps. A third 
group might be said to be halfway 
between. In theory they adhere to 
one, but in practice they have a tend- 
ency sometimes to slip into the other. 


Selection of Arbitrator 


Now if one has a strong feeling 
as to the proper function of an arbi- 
trator, what could be more important 
than the taking of steps to insure 
getting a man who has similar ideas 
as to that function? Many of the 
large corporations and unions do so 
by means of selecting permanent 
arbitrators or permanent panels to 
select from. Others have in practical 
effect done so, though not formally. 
The smaller ones, who have never 
or seldoth ever arbitrated before, are 
apt to ask for a list of five or seven 
names from one of the appointing 
agencies, and they take what they 
get without knowing what they are 
getting. Oh, the scrambling to find 
out. I get long distance calls saying: 
“Whit, I’ve got a list here and I don’t 
know any of them. What do you 
know about them?” They have fallen 
into the pitfall of ignorance concern- 
ing the arbitrators and the various 
schools of thought among arbitrators. 
The fall may have merely trivial re- 
sults, or it may break a leg or even 
a neck. There is only one way to 
avoid it, and that is to make a daily 
or weekly habit of reading published 
arbitration decisions, making a score 
of whom one likes and whom one 
does not like, then checking with 
friends who have had large experi- 
ence with arbitrators. One will end up 
with a relatively small list of those 
with whose approach and philosophy 
one agrees. To subscribe to any so- 
called “arbitrator rating” service is 
worse than useless in most cases, 
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though I confess that I have had little 
knowledge of them. Those whose 
ratings I have seen or been informed 
of either hem and haw all over the 
lot, avoiding a definite commitment, 
or in the rare cases where they say 
definitely “good” or “bad” they are 
usually misinformed by a sorehead 
and wrong. I recently saw one of 
these rating books and read the write- 
up on one of the outstanding arbi- 
trators in the country, a man who 
has been arbitrating for about 20 
years for such outstanding parties as 
General Motors, one of the big four 
rubber companies, a large textile 
chain in New England and others, a 
man whose name, I venture to say, 
is known to all of you and favorably 
known to 98 per cent of you. Do you 
know what the write-up ended its 
hemming and hawing with? It said: 
“Recommendation withheld pending 
further inquiry.” One would have 
thought it was the write-up of an 
unknown John Smith of Saskatche- 
wan, Canada. No doubt the kid who 
wrote it was worth just what he was 
paid. 


If you are wondering whether I 
have any personal bias, I will tell 
you that I have never seen a rating 
on myself, but that I was told by one 
of my Firestone friends that he saw 
one and I was definitely rated as “not 
recommended.” That gives me a dis- 
tinct bias in favor of that service since 
it did not consign me to the unknown 
with “Recommendation withheld pend- 
ing further inquiry.” 


I have started rather in the middle 
of things, in discussing considerations 
having to do with the selection of an 
arbitrator. There are many pitfalls 
before you reach that stage. Most 
arbitration cases, or at least a great 
many of them, are lost during the 
negotiation of the contract. Sufficient 
time, thought and imagination are 
not given to the many possible situ- 
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Labor gains more from arbitration 
than from grievance strikes in the 
long run. Arbitration is the best 
way to assure that gains won in 
contract negotiations actually ac- 
crue to the benefit of the members 
of our unions. —Arthur J. Goldberg 


ations that can arise in the future. 
Even things that are thought of, and 
agreed upon, are often so sloppily 
expressed in the written language 
of the contract as merely to form a 
breeding ground for grievances and 
for arbitration decisions that you never 
dreamed of. In my opinion the aver- 
age industrial relations man, smart as 
he is in his field but lacking legal 
training and experience, has no more 
business writing the language of a 
collective bargaining contract than 
the average vice president in charge 
of sales would have in drafting an 
important and complicated sales con- 
tract, or the average production man- 
ager would have in examining the title 
to a piece of property on which to 
build a new wing or a new plant. 
All those things are the specialties of 
lawyers. There is a small but grow- 
ing number of lawyers who have had 
large experience with labor contracts, 
their drafting and the problems of 
administration, and who know from 
that experience what to guard against, 
what to provide for and how to write 
clear and unambiguous language. One 
of the best of these bragged to me 
one time that he had never lost an 
arbitration case involving the inter- 
pretation of a labor contract that he 
had himself written. I am sure he 
spoke the truth. Of course I am now 
recommending myself out of a pro- 
fession, for if all labor contracts were 
perfectly written there would be per- 
haps 60 per cent less arbitration. 


Aside from the substantive pro- 
visions of the contract, the merely 
procedural provisions having to do 
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with the grievance procedure and 
arbitration are often neglected and 
often fail to give even elementary 
protection. I am constantly running 
into contracts that provide no time 
limits on the filing of grievances or 
on the processing from step to step 
and to arbitration. I have had, or 


seen decisions in, cases where the 


filing of the grievance was so long 
delayed as to pile up a large liability 
on the company, entirely unknown 
to it. I have also seen other cases 
where, even though the filing was 
prompt, the process of getting through 
the various steps and to arbitration 
took literally years, with liability 
piling up. 

Even where the procedural pro- 
visions of the contract are carefully 
spelled out, one may find that the 
foreman or department manager has 
waived the time limits by answering 
the grievance on the merits instead 
of answering that the grievance was 
filed too late or that it was appealed 
to the second or third step too late. 
Constant remainders to supervisors 
are necessary if that pitfall is to be 
avoided. I have even had cases where 
the director of industrial relations 
entered into a written agreement to 
arbitrate without reserving the right 
to contest arbitrability or where there 
was no such written agreement, en- 
tered upon the arbitration without 
objecting at the outset that the case 
was not arbitrable because of time 
limits. Of course, that is a waiver 
and a disastrous pitfall, if a case that 
should never have been heard at all 
is lost on its merits. Of course, in a 
case that is not arbitrable for some 
other reason, such as that no ques- 
tion of contract violation is involved, 
objection to arbitrability should also 
be made at the very outset or it might 
be held by some arbitrators that you 
have agreed to arbitrate the question 
of what is right and fair, irrespective 
of contract provisions. 
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Cases are sometimes lost prior to 
arbitration by sloppy, careless writ- 
ten answers to the grievance. I have 
seen cases where the grievance alleged 
a fact upon which the case turned 
and that fact was found against the 
company because it was not denied in 
the foreman’s answer and the later 
denial was therefore apparently an 
afterthought, a fabrication to win a 
case. It may have been in fact no 
fabrication, but the truth. The arbi- 
trator has no way of knowing the 
truth; he must form his judgment of 
the truth of disputed facts the best 
way he can. It is just as easy for a 
foreman to write a sentence of facts 
as a sentence of generalities which 
evades the facts. Unfortunately, the 
mistakes of foremen become the head- 
aches of industrial relations men. 


Need for Careful Preparation 


It is a truism among lawyers that 
cases are won or lost not in the court- 
room, but in the tedious, careful prepa- 
ration for trial that precedes the trial 
itself. Witnesses must be interviewed, 
their statements reduced to writing, 
and they must be given rigorous cross- 
examinations to make as sure as pos- 
sible that they are telling the truth 
and the entire truth so that the case 
will not fall to pieces when a lying 
or evasive witness later breaks under 
cross-examination at the trial; docu- 
ments must be dug out, statistics 
prepared, personnel folders examined 
and digested and finally, after careful 
analysis of the facts and problem, a 
definite theory of the defense decided 
upon. That is the sort of work that 
trial lawyers spend their lives and 
most of their time on, perfecting their 
techniques, their analytical powers 
and their skills. Does an important 
arbitration case, involving an issue 
that may through the years cost or 
save hundreds of thousands of dollars, 
deserve less attention or the atten- 
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tion of men of less specialized train- 
ing? I shall not dwell on that since 
the mere asking of the question is 
sufficient to indicate my own thought. 
I know that General Motors, Kaiser 
Industries, United States Steel, Allied 
Chemical, Union Carbide and many 
others agree with me. They have 
tripped into the pitfall in the past and 
are avoiding it now. I recall very 
well a case I had for Republic Steel 
in about 1945 or 1946 where, because 
of faulty presentation, I made a most 
mistaken interpretation of a contract 
provision. I did not have the oppor- 


‘tunity until early this year, in another 


case with proper presentation, to re- 
pudiate that earlier decision. I re- 
pudiated it expressly and quite readily 
and the decision was published, but 
I don’t know how much harm the 
error had done in the meantime. The 
arbitrator is entitled to help, and if he 
doesn’t get it he will make mistakes. 


One of the common pitfalls in the 
preparation of an arbitration case is 
also one common to inexperienced 
lawyers in the preparation of cases 
for court trial. They concentrate so 
thoroughly on their own case that 
they give too little thought to the 
strength of the opposing case. There- 
fore, they are unprepared to meet it, 
to offset it, to rebut it, to weaken it, 
perhaps to show that it is immaterial 
to the real issue. I have seen many 
a case in arbitration where one side 
or the other has figuratively “thrown 
in the towel” when it realized for the 
first time in front of the arbitrator 
just what a case the other fellow had. 
This shows a lack of proper prepa- 
ration. 


We don’t see many submission 
agreements any more; the parties 
today usually just arbitrate the griev- 
ance instead of formulating a specific 
question to be answered. However, if 
you run into an opponent who wants 
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Checking Wage-Push Inflation 


By HOWARD D. MARSHALL 


Proceeding from an acceptance of the validity of the charge that unions 
add appreciably to the infictionary spiral, the author analyzes the pos- 
sible legal checks which might be imposed to prevent a continuation of 
this process. The question to be faced, he says, is: Are the pressures 
that unions contribute toward inflation more costly than the price which 
would have to be paid to check that pressure? Howard D. Marshall is as- 
sociate professor of economics, Vassar College, Poughkeepsie, New York. 


AX OFT REPEATED JOKE about economists is that they are 
professors who never need change the questions on their examina- 
tions since they continuously change the answers. Such a change has 
come about in recent years in the answer given as to the causes of 
inflation. Prior to World War II, virtually all economists would have 
framed their response to queries about the cause of inflation in terms 
of excess purchasing power and the spectacle of too much money 
chasing too few goods. 


More recently, however, a new term has been added to the 
economist’s dictionary in the form of “cost-push” inflation.’ Responsi- 
bility for rising prices has been rested at the door of certain large 
institutions in our economy. More specifically, blame has been 
assigned to the large corporations which take advantage of their mar- 
ket power to administer prices upward in order to produce exorbitant 
profits or to the powerful labor unions which succeed in forcing 
employers to grant wage increases in excess of productivity gains 
thereby compelling businessmen to pass such increases on to the con- 
sumer in the form of higher prices. 


It is not the purpose of this paper to disentangle the merits and 
demerits of placing responsibility upon either the large union or the 
giant corporation or to assess the correctness of placing it jointly on 
both parties. Instead, although by no means certain of the correctness of 
this position in his own mind, the writer will take as an accepted fact 
the validity of the charge that unions add appreciably to the inflation- 
ary spiral. Having accepted this, we will turn to an analysis of the 
possible legal checks which might be imposed to prevent a continua- 
tion of this process. 


Actually there has been a sizable number of legal remedies 
proposed. Perhaps the most drastic of these has been the suggestion 


* The origin of the term is given in Arthur Butler, “Wages, Prices and Em- 
ployment,” Current Economic Comment, February, 1958, p. 3. 
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of imposing direct controls over wages 
and prices. President Eisenhower 
several times within the past 18 months 
has warned labor and business that 
he would be forced to take direct action 
unless both groups exercised greater 
restraint in their pricing policies. Sena- 
tors Neuberger and Wiley introduced 
a bill in this past session of Congress 
which would have given the President 
the power to impose stand-by wage 
and price controls.? In introducing 
this bill they called upon the Presi- 
dent to take action to secure this author- 
ity if the threat of inflation was as great 
as the President maintzined. It is an 
old adage of price con.rols that such 
controls are inevitably doomed to fail- 
ure in the long run without the simul- 
taneous imposition of wage controls. 
More important from the viewpoint of 
this paper is the fact that the reverse 
is true. A system of wage controls in 
the absence of accompanying price con- 
trols would be unthinkable since the 
spectacle of rising prices and mount- 


ing profits, at a time when wages were 
held fixed, would eventually lead work- 
ers to revolt. 


The various faults and shortcomings 
of any long-term system of price con- 
trols have been too carefully and too 
repeatedly outlined to warrant any 
further analysis here. It suffices to 
remark that such a system can serve 
only as a palliative and must rest ulti- 
mately upon the actions of a police 
state. Even with the operation of a 
massive bureaucracy, black markets 
are likely to emerge with sales made 
from under the counters and over the 
ceilings. 

All of the complications which de- 
velop with price controls are likewise 
encountered in attempting a wage 
freeze. The difficulties experienced 


during World War II supply ample 
evidence to this effect. The controls 
were voided by numerous exceptions 
and the development of an elaborate 
program (since grown much more so) 
of fringe benefits. This occurred during 
wartime when patriotic sentiments ran 
high and union officers were largely 
willing to cooperate with the Wage 
Stabilization Board. Given the current 
state of an extended cold war and the 
constant threat of inflation, the problem 
of securing prolonged voluntary com- 
pliance by the unions would be in- 
creased immeasurably. In a democratic 
society such as ours, the use of com- 
pulsion as a means of keeping workers 
at their jobs is abhorrent to all save 
the most bitter critics of unions. 


It is true, however, that not all 
countries have shared our unwilling- 
ness to adopt wage controls. Holland, 
following World War II, passed a law 
giving the government the power to 
fix wages. Implied is the power to 
veto wage increases thought to be 
undesirable. New Zealand, Australia 
and Denmark with their systems of 
compulsory arbitration have reserved 
much the same power to the central 
government. Whether such a system 
would work in our country where the 
unions are more clearly divorced from 
the government or any political party 
is an unsolved question.’ In any case, 
it would most certainly involve a 
major departure from our goal of free 
collective bargaining. 


The belief is widely accepted that 
the power of unions to raise wages is 
a function of the economy’s preoccu- 
pation with the goal of full employ- 
ment. Thus it is believed that the 
use of monetary and fiscal policy, un- 
der the provisions of the Full Employ- 
ment Act of 1946, to produce high 


7S. 1452. 

* Judging by the extent of the inflation in 
these countries, either the power has been 
used very sparingly or other causes of in- 
flation have been more significant. Between 
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1948 and 1959 all four of the countries 
experienced at least a 45 per cent increase 
in prices as compared with a 20 per cent 
increase in the United States (/nternational 
Financial Statistics for 1955 and 1959). 
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. . . the power to dictate prices, 
which at one time was concentrated 
‘in the hands of ° . industrialists 
has largely passed into the hands 
of . . . unions. By passing along 
the cost of wage increases in the 
form of higher prices, corporate 
managements have become mere 
conduits for the assertion of union 
economic power.—John W. Jordan, 
in an article in The Management Re- 
view for June, 1959. 


levels of employment assures unions 
that their wage demands will not pro- 
duce disturbingly large amounts of un- 
employment. If unemployment figures 
should mount, it is argued, unions 
know that the government will take 
appropriate action promptly. A num- 
ber of students who accept this inter- 
relationship believe that inflationary 
wage spirals can best be checked by 
permitting a certain amount (esti- 
mates differ as to what amount would 
be desirable) of unemployment to 
develop.* Views as to how this is to 
be achieved differ, but all of the pro: 
ponents of this action feel that it is 
more important to protect the majority 
of the population against inflation 
than to protect a minority against 
unemployment. 


Although a few economists seem to 
feel that we have already lost the 
battle against inflation, the position 
taken here is somewhat different. In 
so doing we join the ranks of the 
majority of-economists who feel that 
the monetary and fiscal authorities 
can always check any inflation provid- 
ing they are willing to pay the price. 
Our dissent about checking inflation 
by permitting even a limited amount 
of unemployment rests on other grounds. 


As much as some may belittle the 
general preoccupation with the goals 
of full employment and economic 
growth, it must be remembered that 
this preoccupation is shared by an 
overwhelmingly large proportion of 
our population. One cannot help but 
question, therefore, the political feasi- 
bility of any measure to check infla- 
tion by even limited unemployment.® 
The possibility of adoption of this 
plan should surely send cold shivers 
down the spine of any Congressman 
seeking re-election. The past 12 months 
have witnessed the combination of 
rising prices and unsatisfactory levels 
of unemployment. The anguished 
outcries of organized labor over the 
existing volume of unemployment 
should serve as a clear warning to all 
as to the storm of protest which would 
result if still larger amounts of unem- 
ployment were to be accepted as the 
price for checking inflation. 


The current situation provides an- 
other lesson for those who would 
check wage demands by the threat of 
unemployment. Throughout 1958, un- 
employment averaged better than 6 
per cent. Despite this, unions suc- 
ceeded in securing wage gains of 
several cents an hour. A study by 
Professor Burns of statistics of the 
Bureau of Labor Statistics disclosed 
that between August, 1957 and August, 
1958 employment fell in 21 major 
manufacturing industries. In each 
case, however, hourly earnings had 
increased during that same span of 
time. Similarly, the even larger volume 
of unemployment existing during the 
1930’s did not prevent the unions 
from negotiating for sizable wage 
increases. 


“Representative Reuss’s suggestion to use 
monetary policy to offset wage increases 
would seem to have this implication. 

* Those who point to the textile industry 
as an example where unemployment has 
checked wage demands would do well to 
ponder the implications of having all Ameri- 
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can industry in the same condition as that 
in whieh the textile industry has found itself 
the past few years. 

* Arthur Frank Burns, “Monetary Policy 
and the Threat of Inflation,” United States 
Monetary Policy, December, 1958, p. 210. 
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As a matter of fact, reading of the 
union journals suggests that unions 
find unemployment a justification for 
higher wage rates.”. Presenting a some- 
what distorted version of Keynesian 
theory, the economists for the labor 
unions argue that higher wages are 
necessary to maintain purchasing power 
and the desired levels of consumption. 
Any appearance of unemployment is 
taken as an indication that wage rates 
are too low to permit absorption by 
the consuming public of all the goods 
coming on the market. It is conceiv- 
able, therefore, that a sizable increase 
in the number of employed might be 
the signal for an intensified demand 
for higher wages by the unions. 


Economists who would rely upon 
unemployment as a check to union 
wage pressures ignore the basic differ- 
ence between “cost-push” and “demand- 
pull” inflation. They still think in 
terms of the old classical model of 
the labor market where unemployment 
produced greater competition between 
workers for the smaller number of 
available jobs. Employers were then 
able to take advantage of the situa- 
tion of workers bidding against each 
other and were able to hire all the 
workers they wished at the lower wage. 
The modern labor union, however, has 
changed all this, by taking labor out of 
competition. No longer is the em- 
ployer able to hire workers at less 
than the going wage; any attempt by 
him to do so produces strikes or other 
union retaliation. 


Closely rivaling the preceding pro- 
posals in its widespread effects is the 
suggestion that labor unions should 
be subjected to the antitrust laws.* 
As with all measures designed to 
check union wage demands, the basic 
underlying thesis is that unions have 
developed too much power and must 
be subjected to strict government con- 


Because of tax jaws, it’s more than 
difficult for any big company to take 


a loss because of a strike. If the 
steel companies had lost money be- 
cause of the strike, all they would 
have had to do was go back three 
years and apply the deficit to tax 
returns for the years since that time. 
Uncle Sam then would have refunded 
taxes paid until losses were wiped 
out under terms of ‘“‘carry forward- 
carry back” tax provisions. 

—I. U. D. Bulletin 


trol. Similarities are seen between 
the existence of large corporations 
able to control market prices and 
large unions able to set wage rates in 
defiance of the laws of supply and 
demand. 


It is difficult to make a dispassionate 
analysis of the case for subjecting 
unions to the antitrust laws and per- 
haps even more difficult to obtain a 
dispassionate hearing for that case. 
Union members hold in their store of 
knowledge the history of an earlier 
period when unions were subject to 
the antitrust laws and the disasterous 
effects worked upon the unions. Busi- 
nessmen, in turn, have so frightened 
themselves with their own propaganda 
as to become convinced that they are 
helpless to combat union power, and 
so call pleadingly for government aid. 


The analysis is complicated by the 
fact that there are so many possible 
ways in which the antitrust laws could 
be applied to union activities. One 
proposal has been to limit the various 
restrictive practices of featherbedding 
which increase the costs of doing busi- 
ness and in turn, presumabiy, consumer 
prices. Despite the frequency with 
which unions are charged with such 
practices, there is remarkably little 
evidence to suggest that these restric- 
tions are a serious general problem 


™See, also, the Steelworkers’ advertisement 
in the New York Times, June 4, 1959, p. 23. 
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and even less to suggest that they 
play a significant role in explaining 
rising consumer prices. Opposition 
to technological change and increased 
efficiency has been waning rather than 
increasing as a characteristic of in- 
dustrial relations. Even in such fields 
as construction, where featherbedding 
practices have been rampant for years, 
there is evidence that these practices 
are on the way out.*° The growing 
acceptance by unions of the link be- 
tween higher productivity and higher 
wages has made the unions reluctant 
to impede progress. While some legal 
checks upon the more flagrant cases of 
union restrictions may be desirable, 
it is hard to see how they would do 
much to promote price stability. 


It has also been proposed that cer- 
tain activities by unions designed to 
control the market price, the kinds and 
amounts of products which can be 
used, produced or sold, the area in 
which they may be sold or what firms 
may sell them be made subject to the 
antitrust laws. Any violation would 
expose the union so doing to civil or 
criminal action by the government or 
the threat of a triple damage suit from 
the aggrieved firm.” 

While individual inequities might 
be corrected by such a law, the loss 
of union bargaining strength would 
be enormous. Most important, for our 
analysis, there is little evidence that 
price stability would be promoted any 
more than by the elimination of other 
featherbedding practices. 

What many supporters of antitrust 


legislation for unions probably have 
in mind, however, is a direct limita- 


tion upon the bargaining strength of 
the unions. To do this they would 
undertake a program of breaking up 
the big union much in the same fashion 
as antitrust laws have been employed 
to break up big business. 


Again it is hard to envision the im- 
plementation of this program without 
the emergence of several serious prob- 
lems. One possibility, for example, 
might be to limit bargaining to a 
single company and thus prevent the 
large massive displays of strength of 
which unions are capable under industry- 
wide collective bargaining. 


In considering the proposal, one 
must remember that movement in 
this direction would reverse a trend 
in industrial relations. Multicompany 
bargaining which used to be limited 
to a highly selective group of indus- 
tries such as coal mining is increas- 
ingly becoming the pattern in other 
industries. It is the continuation of 
the trend in this direction which pro- 
ponents of legislation enforcing single- 
company bargaining wish to prevent. 
What is sometimes not appreciated is 
how disruptive this would be of what 
is already a widespread practice. 


Despite the repeated warnings by 
some economists about the resulting 
impact on wage levels resulting from 
industry-wide bargaining,’* there is 
little evidence to support the position 
that wages rise more rapidly under 
industry-wide bargaining than under 
single-company bargaining. Not only 
may industry-wide bargaining instill 
a sense of responsibility in the union 
for unemployment in the financially 
weak firms, but it eliminates the power- 


* Arthur M. Ross, “Collective Bargaining 
and Common Sense,” 2 Lasor LAw JouRNAL 
435-443 (June, 1951). 

* William Haber and Harold M. Levin- 
son, Industrial Relations and Productivity in 
the Building Trades (Ann Arbor, Michigan: 
Bureau of Industrial Relations, University 
of Michigan, 1956), pp. 103-154. 
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ful union weapon of “whip-sawing.” 
“Whip-sawing” is the playing of one 
company off against another. This 
is done by striking one company at 
a time, meanwhile leaving its competi- 
tors in full production. Each com- 
pany is forced to yield to the union’s 
demands for fear of permanently los- 
ing part of its market to its competi- 
tors. It has also been argued that 
bargaining on a broader scale pro- 
duces a sense of responsibility for the 
interests of the entire economy in the 
minds of the union leaders, something 
which would never be achieved under 
a system of company bargaining. 


It is perhaps for these reasons that 
the even more drastic proposal to 
limit bargaining to the single plant 
has been made. While the impact 
upon unions would be diffuse and 
would undoubtedly fall most heavily 
upon those unions forced to bargain 
with the financial strength of the billion- 
dollar corporation, the analysis is not 
quite that simple. Increasingly, even 
where local plant bargaining still exists, 
the union local relies upon the national 
union for aid, guidance and support. 
The divorce of ownership and man- 
agement in the large corporation has 
been matched by the separation of the 
rank and file from the process of bar- 
gaining. As the process of collective 
bargaining has become more and more 
complex, local union officers have come 
to rely more and more upon the inter- 
national for assistance. 


Our experience with the enforce- 
ment of the antitrust laws as they 
have applied to business provides us 
with valuable experience in this con- 
nection. One of the most difficult 
areas in which to apply the antitrust 
laws has been the area of tacit collu- 
sion or cooperation between rival firms. 
Certainly this also would be a prob- 


lem in applying the limitation of bar- 
gaining to the plant level. What types 
of cooperation between the local and 
the international would be permissible ? 
How would legal proof of other types 
of cooperation be obtained? Where 
could the line between legal and illegal 
activities be drawn? What form would 
the penalties take and upon whom 
would they be imposed? How could 
support to the local plant by the parent 
company be avoided? 


All of these and other possible ques- 
tions suggest that the interpretation 
of the antitrust laws so as to limit 
unions to a certain size would either 
prove as nebulous and difficult to in- 
terpret as the application to business 
has been or else would be so vigorously 
enforced as to render unions impotent 
small groups. 


Some critics of unions have centered 
their fire on the relative passivity of 
the rank and file during bargaining 
negotiations.** To these critics the 
responsibility for excessive wage de- 
mands is the fault of the union officers 
rather than the membership. If the 
rank-and-file membership had a greater 
voice in the negotiations, it is argued, 
an enlightened membership would 
force a halt to exorbitant wage de- 
mands. To secure this objective two 
proposals have been made. One en- 
visions legislation which would assure 
greater internal democracy in the 
unions so that the leaders would more 
truly represent the will of the mem- 
bership. The second proposal is for 
the establishment of provisions for 
government-conducted strike votes 
which would be mandatory before 
any major strike. 


Enthusiasts for these proposals over- 
look a basic fact of industrial rela- 
tions when they conceive of workers 
being forced to strike for wages which 


*H. R. 373. Not ali of the bills cited 
have had the checking of wage demands as 
their sole, or even chief, aim. In each case, 
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however, supporters of the proposed legis- 
lation have cited this result as one of the 
major virtues of the bill. 
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. in the world in which we live 
there is no such a thing as an answer 
to labor's problems in a vacuum or 

answers to management's problems 
in another vacuum. We can find an- 
swers to our problems only as we 
find answers to common problems. 
. . . What we need to understand 
is that in the world in which we live 
there are no decent values except- 
ing as they are indivisible. You can't 
have something unto yourself. You 
have got to find a way to solve these 
basic problems.—Walter P. Reuther 


they would rather forego than experi- 
ence a costly strike. Union leaders, 
as good politicians, are too closely 
attuned to the will of their member- 
ship to risk a strike which did not 
have the support of a majority of the 
workers. It is more likely, as some 
industrial experts maintain, that the 
rank and file are more demanding and 
less understanding of the problems of 
management than are the men who 
lead the unions. 


Another proposal to check wage 
demands by making unions more demo- 
cratic has been the passage of a fed- 
eral right-to-work law. Whatever the 
merits (if any) of the right-to-work 
laws, their relevance as a check upon 
wage pressures is likely to prove slight. 
It is true that wage rates in many of 
the states having right-to-work laws 
are below the national average, but 
this was true long before the right-to- 
work laws were in existence. In fact 
it would not be facetious to suggest 
that right-to-work laws may produce 
the opposite of the intended effect on 
wages. Where the union has the 
protection of the union shop, its lead- 
ership feels less pressure to justify 


the existence of the union and the 
payment of union dues. It may well 
be that it is the insecure union which 
makes the most excessive demands. 
Thus by reducing union security the 
effect may be to intensify rather than 
reduce the pressure for higher wages. 


Largely ignored in all the many 
proposals reviewed have been two 
actions by the unions which in this 
writer's mind contribute a great deal 
toward any pressure toward higher 
wages. The first is the resistance to 
any downward movement of wages so 
that wage rates remain inflexible 
downwards even during periods of 
sharply reduced demand. The second 
is the large number of contracts 
which contain “escalator” clauses.** 
The result is to make wages flexible 
in only one direction—upward—so 
that each upward shift in wages starts 
at an ever higher benchmark. It 
seems doubtful whether any legal 
control over wage demands will prove 
successful unless provision is made 
for the abolition of the escalator 
clause and the downward flexibility 
of wages in periods of “recession.” 
To say that this would be difficult is, 
of course, a masterpiece of under- 
statement. 


Our analysis has suggested that the 
problem of controlling union wage 
demands is much more difficult than 
it would seem at first glance. It has 
been further suggested that the many 
proposals suffer from the possibility 
of either being ineffective or proving 
so effective as to weaken seriously the 
labor movement. The question which 
must be faced is whether the pres- 
sures which unions contribute toward 
inflation are more costly than the 
price which would have to be paid 
to check that pressure. [The End] 


“«“Fscalator” clauses provide for auto- 
matic adjustments in wages in keeping with 
movements in the Consumer Price Index. 
‘Usually they provide for continuous upward 
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movements in wages to match the upward 
drift of prices, but limit the extent of a 
possible decline. 
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SOME PITFALLS IN ARBITRATION—Continued from page 26 


to pose a specific question, look out! 
A clever lawyer can win his case in 
the wording of the question. I re- 
call a case between one of the large 
corporate empires and the Aluminum 
Workers, where a signed submission 
agreement was handed me at the out- 
set of the hearing. I read it over and 
saw at once that the company had 
won right there, just in the wording 
of the question. Being the employee 
equally of the two parties and feeling 
that I owed them a duty of frank- 
ness, I explained to them that they 
had left me nothing to arbitrate, that 
they had decided the case in the 
writing of the submission agreement. 
The union was taken aback, but said 
that since they had signed it they 
would go through with it. I heard 
the evidence and the arguments—a 
complete farce. Beware the clever 
and plausible lawyer! Parentheti- 
cally, I might add that I have seen 
them outsmart themselves, too. 


Actual Hearing 


Now with respect to the actual hear- 
ing, whole books have been written 
on trial practice and they are appli- 
cable or inapplicable to arbitration 
hearings depending on how formal or 
how informal a hearing it is. Too 
much formality may backfire. Too 
much informality may result in con- 
fusion and a failure to get the facts 
before the arbitrator so that he can 
understand the problem. Too many 
objections are useless and waste time, 
but one shouldn’t fail to object to obvi- 
ously worthless evidence, for it may 
take the objection to call its worth- 
lessness to the inexperienced arbitra- 
tor’s attention. An objection when 
one’s witness is getting rattled under 
cross-examination may give him time 
to collect himself and settle down. 
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I am afraid many persons will disa- 
gree with me when I express disa- 
greement with a “kid gloves” approach 
to arbitration. If I were responsible 
for the presentation of a case for 
either the company or the union, and 
it was an important case to win, I 
would, if necessary to win, call a 
union member to prove a point against 
the union or a foreman to prove a 
point against the company. The unions 
have no hesitation about adopting that 
tactic, but often companies have a 
policy against it, desiring to avoid 
dissention and bad feeling. If I were 
responsible, I consider the 
establishment of the truth the most 
important thing and let the chips fall 
where they may, at least in really 
important cases. 


Well, those are a few of the pit- 
falls. Industrial relations men have to 
be personnel men, nursemaids, doc- 
tors, attorneys, draftsmen, judges, 
advocates and apologists. I do not 
think the importance of their jobs is 
sufficiently appreciated. They are 
supposed to negotiate the contracts, 
formulate the language, assemble the 
articles and sections and subsections 
in proper order so as to show intent, 
administer the contract, train the 
supervisors and correct their mistakes, 
protect the company’s interests, please 
and satisfy the employees, be a Solomon 
in deciding grievances in their step 
of the grievance procedure, prepare 
cases for arbitration, present them, 
argue them, write briefs, berate the 
arbitrator when they lose, explain to 
the boss why they lost, get cussed 
out by him and then issue instruc- 
tions to avoid similar losses in the 
future. What a job! No wonder they 
have ulcers and heart attacks! - 

[The End] 


January, 1960 @ Labor Law Journal 


The Price-Wage Spiral 


By JOHN P. SUSKO 


Professor Susko of Gannon College, Erie, Pennsylvania, takes issue with 
the theory that the inflated level of prices is the result of wage in- 
creases. He maintains that in the four periods when the Consumer Price 
Index has risen, prices have risen first, followed by wage increases. 


A DOUNP OF BUTTER at the supermarket currently sells for 
69 cents. In 1939 it sold for 31 cents. Today’s price is thus more 
than double the 1939 price. A pound of sugar now sells for ten cents. 
In 1939 the supermarket charged only 5.2 cents for it. This item has 
almost doubled in price. In general, these two examples reflect the 
trend in prices of all goods and services bought by the majority of 
consumers today. Many items, other than butter, have more than 
doubled in price. Many others, like sugar, have almost doubled. In 
fact, when taken as a group, all the goods and services which make up 
the cost-of-living index have undergone an increase in price slightly 
more than 100 per cent since 1939. The Consumer Price Index (using 
1935-1939 base period = 100) rose from 100 in that year to 206 in 
January, 1959. This increase of 106 points (or per cent) is a composite 
measure of the rise in the cost of living between these two dates. A 
dollar buys what 48 cents bought in 1939. 


The explanation of this sharp cost-of-living rise is often made 
by a simple reference to “the wage-price spiral.” Those who use this 
catch phrase infer that higher prices are the result of wage increases. 
Analyzing this general idea, it appears that the following sequence 
of events is responsible for the inflated price level: first, wages were 
increased, then these higher wages caused higher production and dis- 
tribution costs for business and industry, which then forced the rise 
in prices. It becomes logical then to conclude that today’s high cost 
of living was initiated by wage increases. This quite simple, yet shal- 
low explanation, appears to have gained general acceptance. 


The facts, however, do not justify the conclusion that wage in- 
creases have initiated the rise in prices and in the cost of living. 
Analysis of the four periods during which the cost-of-living index 
rose from 100 to 206 shows that prices have risen first, only then 
followed by wage increases. Most of the increase in the cost of living 
since 1939 came about when demand for goods exceeded the supply. 
Sellers raised their price tags, not because previous wage increases 
had brought on higher costs, but because they found market condi- 
tions favorable. There were, of course, specific instances when higher 
wages initiated higher prices thus leading directly to an increase in the 
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cost of living. However, the total 
number of such instances are far less 
significant and less numerous in ex- 
plaining the rise in living costs than 
are price increases that preceded wage 
increases. A review of the four 
periods during which the rise in cost 
of living took place will bear out these 
statements. 


The first period began in February, 
1941, and continued without interrup- 
tion until May, 1943. Over this period 
of two years and three months, the 
cost of living rose almost 25 per cent 
while the average hourly wage of the 
large majority of wage earners in- 
creased only 15 per cent. The Con- 
sumer Price Index rose from 100.8 to 
125.1 during this time. This rise was 
in sharp contrast to the six-year 
period preceding 1941. From 1935 
through 1940, the cost of living was 
quite stable. The index number for 
1935 was 98.1 per cent of the 1935- 
1939 base period and 100.2 for the 
year 1940. The high point for the 
period was reached in 1937 when the 
index reached 102.7. 


Analysis of the cost-of-living index 
in the first period reveals some per- 
tinent information relative to the ma- 
jor cause as well as the initiating 
force in the rise of the cost of living. 
On June 16, 1942, the National War 
Labor Board adopted the Little Steel 
Formula. Under this formula the 
board limited all wage increases to 
15 per cent of the hourly rate paid 
on January 1, 1941. The _ board 
selected 15 per cent as a yardstick 
because the cost of living had risen 
15 per cent from January, 1941, to 
Mav, 1942. On the basis of this for- 
mula, workers in the steel industry 
were awarded a 3.2 per cent increase 
in wages on June 16, 1942. They had 
received an hourly increase of 11.8 


per cent in April, 1941. It is worth ' 
noting at this point that wages of steel 


workers were then frozen for the 
duration of the war. Also significant 


36 


is the fact that all wage increases for 
the duration of the war were limited 
to the board’s 15 per cent figure. 
Yet the cost of living continued to 
rise after the wage formula was 
adopted. As indicated above, it rose 
almost 25 per cent by May, 1943, and 
when the war ended in September, 
1945, it was 29 per cent higher than 
it was on January 15, 1941. The 
purchasing power of the straight-time 
hourly wage had fallen about 14 per 
cent in this first period. 


These changes in the cost of living 
and wage rates indicate that the cost 
of living was certainly increasing 
faster than wages. More to the point, 
however, is this question: Was this 
increase in the cost of living gener- 
ated by wage increases or was it 
brought on by an increase in whole- 
sale prices? An examination of the 
changes in wholesale prices, of the 
change in average straight-time hourly 
wage in manufacturing and of the 
cost-of-living index leads to the con- 
clusion that increasing wholesaie 
prices were the basic and initiating 
force in the 29 per cent increase in 
the cost of living. The increase in 
wages did contribute to the rise but 
its influence was minor compared to 
that of wholesale prices. Nor can the 
conclusion be made that rising wages 
caused the rise in wholesale prices. 


Consider the rapid rise in wholesale 
prices during this period. The Whole- 
sale Price Index rose 22.2 per cent 
from January, 1941 to May, 1942. 
Some specific commodity price in- 
creases at wholesale were farm prod- 
ucts, 46 per cent; food, 33 per cent ; and 
textiles, 30 per cent. Straight-time 
hourly wage rates (computed on the 
basis that wages of all production 
workers and nonclerical workers con- 
stitute no more than 55 per cent of 
selling price) would need to have 
risen at least 40 per cent in order to 
have brought an increase of 22.2 per 
cent in the Wholesale Price Index. 
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Whether business reduces prices 
absolutely, or simply does not in- 
crease its prices as fast as it in- 
creases its hourly wages and yearly 
salaries, the end-result is the same. 
Prices of manufactured goods gener- 
ally are and for years have been 
falling relative to the pay of em- 
ployees. (Labor-time costs.) Business 
already has long been passing on 
productivity gains to customers. 

—Allen W. Rucker 


The percentage increase in the whole- 
sale price of food and textiles far 
exceeded the increase in wages in 
these industries. This fact is appar- 
ent from wage increases granted 
under the Little Steel Formula after 
May, 1942. For example, wage in- 
creases averaging 7.4 per cent were 
granted to 710,000 workers in manu- 
facturing during the month ending 
September 15, 1942. These increases 
were given to large numbers of work- 
ers in textiles and food processing and 
constituted the remainder of the 15 
per cent increase allowable under the 
formula. Wage increases similar to 
those cited above for September were 
granted in other months during 1942 
after the Little Steel Formula was 
adopted. 

The increases in the wholesale price 
of food and textiles could not have 
been caused by such wage increases. 
Wages would have had to increase 
at least 65 per cent per hour in food 
and 55 per cent per hour in textiles 
to have been the principal cause of 
the previously quoted rise in the 
wholesale price of those commodities. 
Wage increases approved by the 
board indicate that wage increases 
from January, 1941, to May, 1942, 
were under 10 per cent in these 
industries. 


The major part of the wholesale- 
price increase in food and textiles was 
due to increased demand resulting 
from World War II. These higher 
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wholesale prices then brought on 
higher retail prices. Increased retail 
prices of these items were highly 
important because food and clothing 
constitute about 40 per cent of the 
Consumer Price Index. 


Wages during the period February, 
1941, to May 15, 1942, rose at a faster 
rate than they had risen prior to this 
period. The increase in wages was 
responsible for some of the increase 
in wholesale prices and in the cost of 
living. If we assume that higher 
wage rates were the only force having 
an effect on prices both at the retail 
and wholesale levels, the cost-of-living 
increase which can be attributed to 
this force would, at most, be 5 per 
cent. The Consumer Price Index on 
May 15, 1942, would have been no 
higher than 105.8 per cent as com- 
pared with the actual 116 per cent. 
This estimate that higher wages 
would have brought on a maximum 
increase of 5 per cent in the cost of 
living can be compared with wage 
and cost-of-living changes during the 
two-year period preceding February 
1941. The straight-time hourly wage 
rate in manufacturing rose 6.5 per 
cent from January 1, 1939, to January 
1, 1941. Yet the cost of living rose 
only 1.5 per cent. Rising productivity 
plus the fact that wages represent 
about 55 per cent of the selling price 
of goods and services explain why 
the rise in living cost was small. 
Corporate profits and income of unin- 
corporated businesses made sizable 
gains during this period. The former 
increased 88 per cent and the latter 
47 per cent. 

The United States Department of 
Labor’s Bureau of Labor Statistics 
estimates show that the straight-time 
average hourly wage in manufactur- 
ing increased 20 per,cent from Janu- 
ary, 1941, to May, 1942. As was 
brought out previously, however, a 
very large segment of manufacturing 
workers received far less than a 20 
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per cent wage increase. The Steel- 
workers had received an 11.8 per cent 
increase in wages, while many others 
received an increase under the Little 
Steel Formula after May, 1942. A 
large part of the 20 per cent increase 
in the average hourly wage was the 
result of the rapid increase in employ- 
ment of wartime industries during 
this period. The average wage in ship- 
building, for example, was 30 per cent 
above the average for all manufactur- 
ing, and in aircraft, 15 per cent above 
this average. The number of workers 
in the two industries combined was 
only 1 per cent of total employment 
in manufacturing in 1939. In February, 
1943, employment in these industries 
had increased to about 15 per cent of 
all manufacturing employment. The 
effect of this large increase in the 
number of employees in these high- 
wage industries was to increase the 
average manufacturing wage. To a 
lesser extent, increases in the num- 
ber of employees in machine tool, 
locomotive and other high-wage war- 
time occupations also raised the sta- 
tistical average wage beyond the 
actual increases in most individual 
hourly rates. An average hourly wage 
computed from all industries except- 
ing those mentioned above would 
show the increase in the average over 
the period from January, 1941, to May, 
1942, to be considerably less than 20 
per cent. Significant, too, is the fact 
that wage levels and prices in these 
wartime industries had little direct 
effect on the cost of living. 


Although the National War Labor 
Board had set a limit of 15 per cent 
on wage increases, and the Office of 
Price Administration had issued a 
general maximum price regulation on 
April 28, 1942, the cost of living con- 
tinued to rise until May, 1943. In that 
month it reached 125.1, or approxi- 
mately 25 per cent above the February, 
1941 figure. Wages, however, had 
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One of the grave effects of an in- 
flationary economy is that it erodes 
the concept of the real wage. Infla- 
tionary growth is patently meaning- 
less growth; an inflationary wage 
is clearly a meaningless advantage. 
Yet in an atmosphere of inflation 
there is apt to be a demand for in- 
creased wages, real or not, and for 
increased prices, whatever the ef- 
fect. Thus, more and more for every- 
body may mean less for all. 
—dJames P. Mitchell 


been frozen by the board in June, 
1942, and increases could be obtained 
only by those workers who had not 
received the full 15 per cent allowed 
by the board. What forces brought 
about the additional rise in the cost 
of living? 


First of all, the wage increases 
granted by the board after June, 1942, 
contributed to the rise. It would be 
logical for the firms granting such 
increases in wages to request and 
receive higher OPA ceiling prices as 
a result of higher wage costs. But 
there were other forces pushing up 
the cost of living at this time. One of 
these was the higher price of im- 
ported goods. Another was the ris- 
ing prices of fresh fruits and vegetables 
which did not come under govern- 
ment controls. The wholesale price 
of raw materials also continued to 
rise and was 12 per cent higher in 
September, 1943, than it was in May, 
1952. 


A period of stability in the cost of 
living began in May, 1943, and con- 
tinued for a year. Wage and price 
controls had achieved their objective, 
but only temporarily. The cost of 
living again began to rise in May, 
1944, and went up slowly until the 
Consumer Price Index reached 130.1 
in December, 1945. Wage increases 
could hardly have caused this rise. 
The only wage changes allowed by 
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the board were some minor occupa- 
tional and geographical wage adjust- 
ments which had a negligible effect 
on the cost of living. 


The second period of rapidly rising 
prices began in May, 1946, and con- 
tinued until August, 1948. The Con- 
sumer Price Index rose from 131.9 to 
175.2 over this period of two years 
and three months. This was a 33 per 
cent increase in the cost of living. 
When combined with the rise which 
took place during World War II, al- 
most three fourths of the increase in 
the cost of living which took place 
between February, 1941, and January, 
1959, is accounted for. 


An analysis of the basic cause of 
this rise reveals that sellers at all 
levels simply raised prices. They 
found market conditions were favor- 
able and adjusted price tags upward. 
The amount by which prices were 
increased depended upon the utility 
of the product sold and the extent 
to which demand exceeded supply. 
Whether it is called inflation or not, 
the fact remains that price tags were 
raised and that wage increases were 
not the reason for the higher prices. 
The average straight-time hourly wage 
in manufacturing which was $1.04 in 
May, 1946, rose to $1.33 in August, 
1948, an increase of 28 per cent over 
the entire period. The purchasing 
power of an hour’s work had fallen 
5 per cent between May, 1946, and 
August, 1948, as a result of the rapid 
rise in the cost of living. 


While there are any number of in- 
dividual examples which point out 
the extensive increase in prices, pos- 
sibly the outstanding example oc- 
curred in the price of new homes. A 
new four room frame home in the 
summer of 1947 sold for $9,950 in a 
Pennsylvania city. A check of 1941 
newspapers revealed that a similar 
home could be purchased then for 
$2,000. This increase, of almost 400 
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per cent, could not have been brought 
on by higher wages paid to building 
construction workers. Hourly wages 
of journeymen in the building trades 
had increased less than 45 per cent 
from 1941 to 1947. Other examples 
of sharp price increases in 1946 are 
abundant. Retail prices of meat jumped 
more than 50 per cent the day follow- 
ing removal of price controls in 1946. 
This increase was over and above the 
government subsidy which had been 
in effect until prices were decontrolled. 
Prices of nearly all other goods were 
raised immediately after the removal 
of price controls. A console radio in 
a dealer’s window had a price tag of 
$60 the day before removal of price 
controls. On the day following re- 
moval of controls, a new price tag had 
been placed atop the same radio. This 
one had a price of $85. Such examples 
can be multiplied indefinitely. Sum- 
mary figures combine them and in- 
dicate the extent and rapidity of the 
rise in prices. 


The Consumer Price Index rose 
very rapidly during the first three 
months of this second period. In 
May, 1946, the index was at 131.9, 
and in August of the same year it was 
at 144.4. This was an increase of 
12.5 points. (See Table I at page 40.) 
A significant comparison can be made 
at this point. The rise in the cost of 
living in this three-month period was 
equal to the rise which took place 
from February, 1952, through May, 
1957. In this latter period of five 
years and three months, the increase 
in the cost of living was 12 points on 
the Consumer Price Index. 


A look at wage increases during 
this three-month period is revealing. 
The average hourly wage in manufac- 
turing was $1.042 in May, 1946; in 
August of the same year it was $1.076. 
This increase was less than 3.5 per 
cent and could not have caused the 
12.5 point increase in the Consumer 
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TABLE | 


Average Hourly  Cost-of- 


Fuel, Electricity 
and Refrig- 
eration 


Living 
Index 


110.3 
110.5 
113.3 
113.7 
114.4 
114.4 
114.8 
115.5 


131.9 
133.5 
141.9 


117.3 
117.5 
117.6 
118.4 
117.7 
117.7 
119.5 
123.8 
124.6 
125.2 
126.9 
127.8 


129.5 
130.0 
130.3 
130.7 
131.8 
132.6 
134.8 
136.8 
137.3 
137.8 
137.9 
137.8 


Source: Handbook of Labor Statistics, 1950. 


1935-1939 = 100 


Price Index. The rise in prices dur- 
ing this short period was even more 
pronounced when it is remembered 
that various segments of the Con- 
sumer Price Index increased very 
little. Rents were still under govern- 
ment control at this time and did not 
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The utilities, such as elec- 


change. 
tricity, increased only slightly. (See 
Table J.) If this segment of the Con- 
sumer Price Index is kept constant, 
the increase in the other goods and 
services which make up the complete 
index was more than 12.5 points. 
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= 
1946 
May ........ $1.042 
400 
1947 
153.5 110.9 
| 465 156.5 111.2 
156.4 111.4 
160.7 113.7 
Beet 164.3 116.2 
164.3 117.6 
1948 
Mee 167.5 119.6 
172.4 120.7 
Ad 175.2 121.7 
174.4 123.9 
173.0 123.2 
Des, 172.2 124.9 
= 


TABLE Il 


Wholesale Prices of Commodities, 1926 = 100 


Hides & Bldg. 
Food Leather Mat. 


106.2 118.1 117.8 
130.7. 137.2 132.6 
168.7 182.4 179.7 
179.1 1888 199.1 


House 
Furn. 


104.5 
111.6 
131.1 
144.5 


Yearly 
Average 


Mfg. 
Goods 


101.8 
116.1 
146.0 
159.4 


Textiles 
100.1 
116.3 
141.7 
149.8 


Source: Federal Reserve Board, February, 1951. 


The rapid rise in the cost of living, 
as illustrated in this three-month 
period from May to August, continued 
for the balance of the year. In De- 
cember, 1946, the Consumer Price 
Index reached 153.6, an increase of 
almost 22 points in eight months. 
This represents an increase of 16.5 
per cent in the cost of living from 
May, 1946, to December, 1946. Wages 
did not increase nearly as much. The 
average wage in manufacturing rose 
only 7.4 cents an hour, from $1.042 
to $1.116, over the May, 1946 to De- 
cember, 1946 period. This wage in- 
crease by itself could have brought 
on no more than a 4 per cent increase 
in the cost of living. The buying 
power of straight-time hourly wages 
had declined more than 10 per cent in 
the short period of eight months. 


As previously mentioned, prices 
(and the cost of living) continued to 
rise until August, 1948. A check of 
Table I shows that the Consumer 
Price Index rose from 153.6 to 167.5 
during the year 1947. This means 
that the cost of living increased an- 
other 10 per cent during the year. The 
average wage in manufacturing kept 
pace as it also went up 10 per cent, 
from $1.134 in January, 1947, to $1.245 
in December. Part of this 10 per cent 
increase, however, could have been 
absorbed by increased productivity. 
A Bureau of Labor Statistics study 
shows that output per man was rising 
at an annual rate of 3.5 per cent at 
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this time. When this is taken into 
account, wage increases would have 
been responsible for less than 4 per 
cent of the 10 per cent increase in the 
cost of living during the year 1947. 
At the end of 1947, real wages were 
still 10 per cent below the May, 1946 
level. 


An analysis of wholesale prices will 
reveal more clearly the origin of higher 
prices and the increase in the cost 
of living. All items in the Wholesale 
Price Index rose by an average of 
15 per cent from 1945 to 1946, 46 per 
cent over the two-year period 1945 
to 1947, and 60 per cent over the 
three-year period 1945 to 1948. These 
increases, as well as increases in the 
wholesale price of specific groups of 
commodities, are shown ir Table II. 
A few examples from the table re- 
veal that from 1945 to 1947 building 
materials, as a group, rose 55 per cent; 
food, 60 per cent; textiles, 40 per cent; 
and house furnishings, 25 per cent. 
Wage increases could not have been 
the principal cause of such large in- 
creases in wholesale prices. The aver- 
age hourly wage rose at a much smaller 
rate than the average of wholesale 
prices during this period. For ex- 
ample, the average wholesale price of 
manufactured goods rose 45 per cent 
over the two-year period from 1945 
to 1947. The average straight-time 
hourly wage in manufacturing rose 
24 per cent over the same period. If 
we assume there was no increase in 
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@ 

104.7 
145.0 
1661 163.6 

= 


productivity over this period and that 
the entire wage cost would need to 
be passed on in higher prices, the 24 
per cent increase in wages would 
have caused a wholesale price increase 
of only 6 per cent. (Labor cost in 
manufacturing as a whole is one- 
fourth of total costs.) Therefore, an- 
other explanation needs to be found 
for the balance of the increase, 39 per 
cent, in the wholesale price of manu- 
factured goods. The explanation is 
found in higher prices of raw materials 
and sharply increased profits. 


Corporation profit figures for the 
years 1946 through 1948 reveal some 
pertinent information. Net profits, 
after income tax, were $8.5 billion in 
1945; in 1946, they had increased to 
$13.9 billion. This was an increase of 
63 per cent. In 1947 the net profits 
rose to $18.5 billion. The increase 
from 1945 to 1947 was 117 per cent. 
Profits continued to rise in 1948 and 

_ reached $20.7 billion. 


Some comment may be pertinent 
at this point on the over-all effects 
of rising prices and the problems in- 
volved in bringing about lower prices. 
As the price of a new home, for ex- 
ample, skyrocketed in 1946 and 1947, 
home builders enjoyed a very lucrative 
business. Their demand for lumber 
and building materials, however, far 
exceeded the supply. The firms which 
supplied these materials, having more 
orders than they could fill, promptly 
raised their prices. But they, in turn, 
were faced with rapidly rising prices 
for timberland. The end result was 
a new and very high level of prices at 
all stages from land to finished prod- 
uct. The cost of producing lumber is 
now burdened by a high depletion 
cost. This depletion cost thus pre- 
vents lumber prices from falling to a 
level anywhere near the prewar level. 


The price of a new home now must 
not only include high depletion costs 
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and higher wages paid to workers in 
the building trades, but must take in 
the high price of land for building 
sites. As the demand for new homes 
increased in 1946, the building con- 
tractors’ need for vacant land increased. 
In the fall of 1957 we find the rather 
amazing situation of an average size 
lot in a suburban location selling for 
50 per cent more than the 1939 selling 
price of a new four room frame home. 
These higher prices and wages, which 
exist at all levels from the finished 
product down to the land, prevent 
any large decline in the price of a new 
home unless a serious depression occurs. 


The third period during which a 
substantial increase in the cost of 
living took place began in June, 1950, 
and continued until January, 1952. 
Prior to this period a slight decline 
in the cost of living had taken place. 
The decline began in September, 1948, 
and continued for ten months, after 
which the price level remained stable 
until the Korean War began. A wave 
of scare buying, brought on by the 
fear of shortages, was the signal for 
prices to begin rising again. Prices 
of many products went up immedi- 
ately. Call it inflation, if you wish, 
but the fact is that sellers raised their 
price tags. They were motivated by 
a desire to increase profits and not 
by higher costs resulting from higher 
wages. Profit figures for 1950, which 
substantiate this statement, are pre- 
sented later. 


A shopping trip to a supermarket 
shortly after the Korean War began 
revealed the cause of higher prices. 
The price which had been stamped 
on an item prior to June 25, 1950, had 
been blanked out and a new and 
higher price stamped near it. Item 
after item which had been on shelves 
was repriced in this way. The price 
of many products was increased very 
quickly after scare buying began to 
deplete dealer inventories. 
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There is no valid economic argument 
that arms reduction would bring 
about economic depression. The po- 
tential increase in nondefense supply 
of goods and services due to eco- 
nomic growth could be several times 
larger than the increase due to a 
substantial reduction in armaments. 

—National Planning Association 


The rapid rise in the Consumer 
Price Index immediately after the 
Korean War began reflects the rapid 
rise in price of goods and services. 
On June 15, 1950, just prior to the 
beginning of the Korean War, the 
Consumer Price Index was 170.2. In 
a short period of two months it went 
to 173.4. This increase of 3.2 in the 
total index represents a sizable in- 
crease, especially in light of the fact 
that some major components of the 
index, such as rent and utilities, did 
not increase at all. This increase from 
June to August could not have been 
initiated by higher wages. The straight- 
time hourly rate increased less than 
one-half cent an hour from June 15, 
1950, to August 15, 1950. On the 
former date it was $1.404 and on the 
latter date, $1.408 per hour. Wage 
increases prior to June 15, 1950, can- 
not be biamed for this rise in prices, 
for the average wage in April, 1950, 
was $1.392. 


Prices continued to rise quite steeply 
after August 15, 1950. The Consumer 
Price Index on this date was 173.4 
and on December 15, 1950, it was 
178.8. During the last six months of 
1950, the cost of living went up by 
more than 5 per cent. It continued 
to rise quite rapidly during the first 
six months of 1951. On June 15, 1951, 
the Consumer Price Index reached 
185.2. Within 12 months after the 
Korean War began, the index had 
advanced a total of 15 points. This 
amounts to an increase in the cost 
of living of almost 9 per cent and is 
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equal to the increase which took place 
during the five-year period, February, 
1952, to February, 1957. 


Higher wages could not have been 
the principal cause of the change in 
the cost of living which took place 
in the 12 months after the Korean 
War began. As shown above, the 
average wage rose less than half a 
cent per hour from June, 1950, to 
August, 1950. The first increase of 
any size took place between August 
and September, as the average wage 
went from $1.408 to $1.424 per hour. 
By December 15, 1950, it was $1.479, 
an increase of 7.1 cents per hour. A 
portion of this increase was granted 
by employers under an _ escalator 
clause. This means that the cost of 
living moved up before wages went up. 


How much of the increase in the 


- cost of living which took place be- 


tween June, 1950, and December, 1950, 
could be attributed to higher wages? 
The average wage went up 7.5 cents 


an hour, or slightly more than 5 per 


cent. If we assume there was no 
change in productivity, the wage in- 
crease would have caused, at most, a 
3 per cent rise in the cost of living. 
The Bureau of Labor Statistics study, 
however, indicates that productivity 
at this time was increasing at a rate 
of 3 per cent to 3.5 per cent per hour. 
The average wage then could have 
been increased at least 2.1 cents per 
hour during the last six months of 
1950 without causing any cost or 
price increase. If allowance is made 
for productivity, the higher wage 
would have resulted in a rise of 2 per 
cent in the cost of living over the last 
six months of 1950. 


Over the 12-month period, June, 
1950, to June, 1951, the average wage 
rose from $1.404 to $1.540. This in- 
crease of 13.6 cents an hour is equal 
to slightly more than 9 per cent. The 
cost of living rose almost 9 per cent. 
Assuming again no increase in pro- 
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ductivity, a 5 per cent increase in the 
cost of living is the most which could 
be attributed to the higher wage. When 
allowance is made for increased pro- 
ductivity, the higher wage would 
have caused the cost of living to rise 
by approximately 3 per cent. What, 
then, caused the other 6 per cent 
increase? 


Analysis will show that wholesale 
price changes were the principal cause 
of the increase in living costs. The 
general Wholesale Price Index rose 
17 per cent from March, 1950, to 
January, 1951. The wholesale price 
of some commodities went up more 
than 100 per cent, while a number 
of others increased 50 per cent or 
more. Specific price increases were 
as follows: print cloth up 51 per cent, 
hides up 65 per cent, natural rubber 
up 264 per cent, and carpet-type wool 
up 159 per cent. 


An article in a large eastern city 
newspaper pointed out that the in- 
flation from June 23, 1950, to Decem- 
ber 13, 1950, had consumed 3 billion 
defense dollars. Specifically, it pointed 
out that between the above dates the 
price of lead had increased 48 per 
cent; copper, 8.9 per cent; cotton, 24 
per cent; and tin, 83 per cent. The 
wholesale price rise of these and other 
commodities forced the price of manu- 
factured goods to rise. These were 
the forces which initiated higher liv- 
ing costs in this period. 

These higher prices also resulted 
in a very substantial improvement in 
profits. Corporation profit figures for 
1950 point this out quite clearly. In 
the first quarter of 1950, profits were 
at an annual rate of $16 billion. That 
is, profits for 1950 would have amounted 
to $16 billion had they remained at 
the tevel reached during the first three 
months of the year. In the second 
quarter, however, profits rose to an 
annual rate of $21 billion and con- 
tinued to rise to an annual rate of 
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What price are we willing to pay 
for industrial peace? It may be, 
and | doubt if any man can say at 
the present, that settlements based 
upon a postponement rather than an 
acceptance of responsibility may 
prove more costly to our society 
than a strike. —James P. Mitchell 


$26 billion for the last six months of 
1950. For the full year 1950, corpo- 
ration profits were $22.3 billion. (In 
1949 they were $16.3 billion.) The 
higher profits for 1950 were the direct 
result of higher prices. 

These figures on profits and whole- 
sale prices explain more accurately 
the increase which took place in the 
cost of living after June, 1950, than 
does the increase in wages, for wages 
increased only after prices had in- 
creased and did not catch up with 
prices until June, 1951. 

Two further facts bear out the con- 
tention that prices rose first and that 
wages followed prices in this 1950- 
1951 period of inflation. First, the 
Wage Stabilization Board adopted a 
formula early in 1951 which allowed 
wage hikes up to 10 per cent in order 
to conpensate for the previous rise 
in living costs. Secondly, early in 
1952 the OPA attempted to roll back 
prices to March, 1950 levels. There 
was no similar attempt made to roll 
back wages. 

A long period of stability in the 
cost of living began in February, 1952, 
and continued until February, 1956. 
There was very little fluctuation in 
the Consumer Price Index during 
this four-year period. On February 
15, 1952, the index was 187.9 and on 
February 15, 1956, it was 191. Wage 
earners made a significant gain in 
purchasing power during this time. 
It was during this period that workers, 
as a group, received a share of the 
increase in productivity which took 
place in the ten years after World 
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War Il ended. The average straight- 
time hourly wage in manufacturing 
rose from $1.585 to $1.860, while the 
cost of living rose less than 2 per cent. 


An observation on the future move- 
ment of prices and living costs might 
be pertinent at this point. The sub- 
stantial price increase in both com- 
modities and finished goods which 
has taken place since 1940 plus the 
subsequent wage increases have created 
a hard core which makes a future 
price decline highly improbable. As 
prices increased at all levels from raw 
materials through finished goods, the 
cost of capital goods also increased. 
Depreciation, therefore, is now a much 
larger absolute amount than it was in 
1941. This means a large fixed cost 


per unit has been placed on the pro- 
duction of both capital and consumer 
goods. Adding to this the fact that the 
prices of most goods are “adminis- 
tered prices,” it is safe to predict that 
the high price level will continue. A 


large reduction in the general level 
of prices, both retail and wholesale, 
can come about only if demand falls 
to a low level and continues there 
for several years. Such an economic 
condition would be highly undesira- 
ble from both a domestic and inter- 
national point of view. The only 
satisfactory alternative is voluntary 
action, by free business and free labor, 
designed to stop further price in- 
creases. If they would be content to 
maintain profits and wages at current 
levels, the lower unit cost resulting 
from increased productivity could be 
used to bring about lower prices. 


The present period of rising prices 
began in February, 1956, and has con- 
tinued to the present time (January, 
1960). The rise has been gradual as 
compared to the sharp rise of the 
other three periods. Over the 1956- 
1959 period the cost of living has 
risen 8 per cent. A number of eco- 
nomic forces have contributed to the 
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current upward movement. One of 
the forces initiating these higher liv- 
ing costs has been higher wages. 
Several building trades unions, for 
example, were successful in gaining 
wage boosts of 10 per cent in 1957. 
These increases exceed annual pro- 
ductivity gains and therefore con- 
tribute to the higher production cost. 
In these instances the increased costs 
will likely be passed on to the home 
buyer. A similar effect results when 
wage increases are granted to work- 
ers in the service industries. These 
higher wages, in most instances, are 
not offset by increased productivity. 
The resulting higher costs mean higher 
prices for the consumer. This is 
especially true in such service indus- 
tries as public transportation. The 
Consumer Price Index shows that 
public transportation fares in 1956 
were 76 per cent above the 1947-1949 
average. A specific example of the 
pressure of higher wages on the price 
paid by the consumer for transporta- 
tion service occurred in a large eastern 
city in the fall of 1957. The street 
railways union there won a wage in- 
crease that brought about a 6 per cent 
increase in fares. 


Not all of the most recent 8 per 
cent rise in the cost of living, how- 
ever, has resulted from or been in- 
itiated by wages. It is questionable 
whether wage changes have been the 
major force behind the current rise 
in the cost of living. There are other 
pressures which initiate and contribute 
to the rise. A temporary increase in 
demand for a product or reduced out- 
put of other products brings on higher 
prices for the consumer. During the 
past year this has been true of some 
farm products and also of oil and gaso- 
line. Other instances of price increases 
occur in those industries where there 
is little or no price competition. Here 
a price increase will often follow the 
granting of a wage increase. In 


45 


some instances the wage increase which 
is given by the firm or industry ex- 
ceeds the gain in productivity. A sub- 
sequent price boost will exceed the 
cost of this wage increase. The effect 
of both the excessive wage and price 
increases on the cost of living is 
sometimes compounded by the “round- 
ing off” practice (Wall Street Journal, 
July 1, 1957). In such instances the 
higher wages are responsible for only 
part of the increase in prices. Higher 
profits also contribute to higher liv- 
ing costs. 


Another force responsible for the 
present rise in cost of living can be 
attributed to the consumer himself or 
to the seller's concern about satisfy- 
ing the wants of the consumer. Higher 
automobile prices are due in part to 
frequent changes in design. Recently 
one of the major automobile producers 
made public its cost of redesigning 
their 1957 models. Those figures in- 
dicated a new design cost of at least 
$100 per automobile. Similar in- 
creases in cost and in selling price 
result from the growing practice of 
prepackaging food items. The grow- 
ing trend in consumer demand for 
partially and wholly prepared foods 
also raises cost of production and re- 
tail prices. Consumers have indicated 
that they want such service and con- 
venience. A thought needs to be given 
to the fact that they represent added 
cost and higher prices. 


The rising cost of professional and 
technical service has also made a 


significant contribution to the most 
recent 8 per cent rise in the cost of 
living. Higher charges for legal and 
medical service have been mentioned 
in the monthly reports of the Bureau 
of Labor Statistics as part of the ex- 
planation for this latest increase. Tele- 
vision and automobile repair also 
make up part of the increase. These 
and other services are likely to be the 
major contributors to future increases 
in the cost of living. This appears to 
be quite certain because of the nature 
of the productive effort involved. In- 
creased wages cannot be offset by 
increased productivity to any great ex- 
tent and the price of the service to 
the consumer will rise. This will 
take place to the greatest extent when 
wage earners in the manufacturing 
segment of the economy receive wage 
increases. At that time, or soon after, 
workers in the service occupations 
will make efforts to secure equivalent 
wage increases. The pressure placed 
on higher prices by service workers 
will, in the future, be more pronounced 
than it has been in the past because 
the relative size of this group of work- 
ers has been increasing steadily and now 
makes up more than 50 per cent of the 
labor force. 

What’s good for the United States 
now is a policy, voluntarily accepted 
by free management and free labor, 
which passes the gains resulting from 
rising productivity on to the gen- 
eral public in lower prices. 

[The End] 


INJURIES UP IN THIRD QUARTER OF 1959 


The injury rate in manufacturing for the third quarter of 1959 
reached a six-year peak, standing at 13.4 per million man-hours worked, | 
‘according to the Department of Labor’s Bureau of Labor Statistics. 
This was the highest record since 1953. 

Despite the upward trend in injury rates in 1959, eight of the 
138 individual industries for which data were available recorded de- 
creases of one full point or more in their averages for the first nine 
months of 1959, compared with the same months of 1958. 


January, 1960 ©® Labor Law Journal 


46 | 


By MILTON T. EDELMAN 


Dismissals 
in Italian Industrial Plants 


After reviewing some aspects of collective bargaining in Italy, the au- 
thor describes the machinery for the handling of dismissal grievances, 
pointing out the weaknesses in its operation. The special consideration 
given to dismissals by the Italian labor confederations and employers is 
illustrated by the fact that it is the only issue actually arbitrated in 
Italy. This study is the result of research he carried on in Italy while 
he was teaching at the Bologna Center of The Johns Hopkins University. 
He is associate professor of economics at Southern Illinois University. 


HE AIM OF THIS ARTICLE is to show some of the weaknesses 

in the operation of the collectively bargained machinery for the 
handling of dismissal! grievances in Italian industrial plants as it ex- 
isted in 1957 and the underlying factors contributing to that weakness. 
Two factors in particular influence that machinery through their im- 
pact on the industrial relations environment—the structural weak- 
nesses of Italian unions and the high and chronic unemployment that 
has plagued the Italian economy since the end of World War II. These 
factors are themselves interrelated and form a framework within which 
a more effective grievance machinery would be difficult to develop. 


. Unemployment in Italy since 1952 has ranged between 8 per cent 
and 11 per cent of the labor force, involving over 1.5 million persons,* 
and underemployment probably affects another 1 to 2 million. This high 
degree of unemployment has persisted despite the great advances the 
Italian economy has made since World War II and despite the efforts 
of the Italian Government, particularly in the south, to alleviate un- 
employment. With jobs hard to find, discharge is greatly feared by 
the Italian worker. Yet, economic conditions combine with other 
factors of history, social environment and political philosophy to 
weaken greatly any protection he might expect from his labor union 
against dismissal. 


The structural weaknesses of Italian unions have been clearly 
described and their sources analyzed by several close observers of the 
Italian industrial relations scene,? but these studies are too broad to 
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ane Statistico Italiano, 1956 (Roma, Instituto Centrale di Statistical), 
p. 354. 
* Among the best of such studies are Maurice Neufeld, “The Italian Labor 
Movement in 1956: The Structure of Crisis,” Current Issues in International Labor 
Relations (310 The Annals of the American Academy of Political and Social Science 
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focus on a particular issue in collec- 
tive bargaining such as the handling 
of dismissal grievances. Although the 
over-all view is essential, it needs to 
be supplemented by more detailed 
examination of particular issues and 
procedures in collective bargaining. 


The special consideration given to 
dismissals by the Italian labor con- 
federations and Italian employers is 
illustrated by the fact that it is the 
only issue actually arbitrated in Italy. 
Although arbitration of piece rates is 
provided for, none takes place. 


The peculiar nature of the dismis- 
sal problem is emphasized by another 
fact. An employment freeze was in- 
stituted by law in northern Italy, the 
industrial heart of the nation, on 
November 9, 1945, to remain in effect 
until September 30, 1946.5 Under this 
decree employers were required to 
keep all workers on the payroll, but 
received from the government an 
amount equal to the wages of “super- 
fluous” employees. Such a law is 
explainable in terms of the high un- 
employment prevailing and also by 


the strength of the leading national 
labor confederation, the Communist- 
dominated CG/JL (Italian General 
Confederation of Labor). Largely be- 
cause of CGIL pressure, the employ- 
ment freeze continued beyond the 
expiration date set by law, but, as 
local management grew stronger, fewer 
and fewer superfluous workers were 
kept on. The end of the freeze came 
in 1950 at a time when the pattern 
of postwar collective bargaining had 
already developed. 


Structure of Collective Bargaining 


A short review of some aspects of 
collective bargaining in Italy is neces- 
sary to a balanced opinion on the opera- 
tion of the dismissal procedure. Italian 
collective bargaining covers broad, 
multiemployer bargaining units. De- 
spite increasing attention to the for- 
mation of plant locals and the advocacy 
of plant bargaining by both C/SL 
(Italian Confederation of Workers’ 
Unions) and CGIL, the local plant- 
local union bargain is still virtually 
unknown. The broadest type of agree- 


(Footnote 2 continued) 

75-86 (March, 1957)); Gino Giugni, “Bar- 
gaining Units and Labor Organizations in 
Italy,” 10 Industrial and Labor Relations 
Review 424-439 (April, 1957); Joseph La 
Palombara, The Italian Labor Movement: 
Problems and Prospects (Ithaca, Cornell 
University Press, 1957); John Clarke Adams, 
“Italy,” Ch. 6 in Walter Galenson (ed.), 
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Comparative Labor Movements (New York, 
Prentice-Hall, 1952); and Louisa Riva San- 
severino, “Collective Bargaining in Italy,” 
Ch. VII in Adolf Sturmthal (ed.), Con- 
temporary Collective Bargaining (Ithaca, In- 
stitute of International Industrial and Labor 
Relations, Cornell University, 1957). 


*Galenson, work cited at footnote 2, at 
p. 463. 
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ment and those whose dismissal pro- 
cedures are studied here are negotiated 
between the major labor confederations 
and Confindustria (General Confedera- 
tion of Italian Industry), representing 
manufacturing, mining, public utili- 
ties and privately owned transport.* 
Their terms are very general, being 
intended to serve as minimum con- 
ditions which will be elaborated through 
further agreements covering smaller 
bargaining units. Even the smaller 
units are large by American stand- 
ards. The largest is the metal and 
mechanical group which includes steel 
and auto plants as well as many smaller 
firms ranging down to small mechani- 
cal shops. It is estimated that there 
are nearly 100 of these agreements.°® 
Although agreements in the smaller 
units contain more specific terms and 
conditions of employment than the 
interconfederation agreements, the 


handling of dismissal grievances is 
governed by the terms of the broader 


agreements. 


Individual employers, in the absence 
of effective local union organizations, 
do not always live up to the terms of 
these agreements. Only strong, well- 
led and properly financed local unions 
could make them do so. With such 
organizations there could be both 
local bargaining and local policing of 
agreements. Without them there is 
no check on the employer so that, as 
a result, he is free to set conditions 
pretty much as he pleases. This con- 
dition has led one observer to state 
that Italian collective bargaining has 
broken down into “open ineffective- 
ness,” and that collective bargaining 
at the local level, “for all practical 


purposes, does not exist.”* The re- 
cent drive by both CISL and CGIL 
for the establishment of local unions 
and local bargaining is partly a recog- 
nition of this failing. These labor 
confederations hope that such local 
bargaining will improve the nationally 
established patterns of wage rates and 
working conditions rather than, as in 
the past, permit local conditions to 
lag behind the basic contract terms 
set by the national accords. It must 
be realized, however, that this is still 
largely a hope—local unions exist 
more on paper than in the plant. 


Italian unions are strong advocates 
of government action in the labor field. 
Their organizational and financial 
weakness is largely responsible for 
this attitude. They simply are not 
strong enough in collective bargain- 
ing to bring about the improved wages 
and working conditions they want, 
but the strong socialist and Catholic 
traditions in the most powerful por- 
tions of the movement also propel 
them toward government action. 
Legislation is regarded by these groups 
as the proper method of bringing 
about improvements in labor conditions. 


Although grievance committees ex- 
ist, they are not, as in the United 
States, composed of union representa- 
tives whose job it is to see that the 
collective bargaining contract is not 
violated.” Although they were estab- 
lished by the interconfederation ac- 
cords, their membership is chosen by 
all plant workers, whether union mem- 
bers or not, according to a propor- 
tional representation scheme in which 
employees vote by departments and 
other divisions within a plant. The 


*For further elaboration of Italian bar- 
gaining units, see Giugni, work cited at 
footnote 2, especially at p. 433. 

* Giugni, work cited at footnote 2, at p. 426. 

* Giugni, work cited at footnote 2, at p. 426. 

* The Italian term is commissione interne— 
internal commissions—but their function com- 
pels the use of the term “grievance com- 
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mittees.” In his complete and insightful 
study of these bodies, Professor Maurice 
Neufeld refers to them as grievance com- 
mittees. See Maurice Neufeld, Labor Unions 
and National Politics in Italian Industrial 
Plants (Ithaca, Cornell University Press, 
1954). 
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accords do not require that candi- 
dates for grievance committee mem- 
bership be union members. This results 
in the establishment of a rival organi- 
zation to the unions, a fact which has, 
at times, led to outright union opposi- 
tion to the participation of grievance 
committees in the handling of dismis- 
sal grievances. The unions regarded 
the grievance committees as potential 
and actual rivals for the loyalty of 
workers. They have tried to control 
the grievance committees by nomi- 
nating their own candidates for mem- 
bership. 


Dismissal Provisions 

The agreement of August 7, 1947, be- 
tween Confindustria and CGIL (there 
was only one national confederation 
at that time) was the first of the 
national agreements to provide for 
special handling of dismissals. At 
that time the postwar ban on dismis- 
sals was already weakening but high 
levels of unemployment continued to 
menace the Italian economy. Special 
attention to dismissals was a pressing 
need guiding both employers and 
unions. The 1947 agreement is men- 
tioned here only to contrast it with 
the 1950 agreements which were still 
being followed in 1957 when this 
study was undertaken. 


The 1947 agreement instituted sepa- 
rate procedures for group dismissals 
and individual dismissals. The former 
were actually layoffs, since their pur- 
pose was to reduce personnel, while 
the latter were for “disciplinary” rea- 
sons, for poor performance, or for 


other reasons.* In both cases the 
grievance committee was to represent 
the worker in the earliest steps of 
negotiation for a satisfactory settle- 
ment of a dismissal grievance. Only 


if the grievance committee was unsuc- 
cessful was the union to enter the pic- 
ture and attempt its own settlement. 
There was no provision for the arbi- 
tration of group dismissals. The final 
step in the procedure was negotiation 
between the central labor union and 
the local employers association. In 
the case of individual dismissals, there 
was first to be negotiation between 
the grievance committee and the em- . 
ployer, then arbitration by a tripartite 
board. The arbitration board was di- 
rected to attempt conciliation and ren- 
der a decision only if that failed. 


This distinction between union and 
grievance committee should not be 
overemphasized because grievance com- 
mittees were children of collective 
bargaining. They existed only in or- 
ganized plants and were created by 
national collective bargaining in which 
Italian workers were represented by 
the national labor confederations. At 
the same time the distinction needs to 
be made because of the continued 
rivalry between the grievance com- 
mittee and the unions whenever the 
former acts as though it were taking 
over union functions. 


Employers were greatly dissatisfied 
with the way the dismissal provisions 
of the 1947 accord operated. There 
was a lack of cooperation by the unions, 
which, as we have already noted, tried 
to maintain the freeze on dismissals 
well beyond the date of its legal ex- 
piration. When the 1947 agreement 
expired in 1948, Confindustria would 
not renew it unless assurances were 
given by the unions that a more orderly 
procedure would be followed on the 
dismissal question. Since terms offered 
by the unions were not satisfactory, no 
agreement on dismissals and layoffs 
existed from 1948 until 1950.° In 1950 


*Agreement of August 7, 1947, Art. 3. 
This agreement as well as those of April 
21, 1950, October 18, 1950, and May 8, 1953, 
are reproduced in English translation in 
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Neufeld, work cited at footnote 7, at pp. 
114, and following. 
* Work cited at footnote 7, at p. 33. 
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two new agreements were signed, one 
dealing with group layoffs and the 
other dealing with individual layoffs. 
In both, the unions completely re- 
placed the grievance committees as 
the representative of the worker in 
the processing of dismissal grievances. 
Even a worker who did not belong 
to a union was, in the case of individ- 
ual dismissal, directed to choose a 
local labor union organization through 
which to attempt a settlement of his 
claim. 


Indeed, there is strong evidence 
that employers actively sought a re- 
duction in the power of the grievance 
committees, not because of their ac- 
tivities in grievance handling, but be- 
cause the grievance committees had 
become a vehicle ior CGIL control 
over workers, and employers wanted 
to loosen whatever grip the Commu- 
nist labor confederation had on labor- 


ing people.*° 


The procedure for handling group 
dismissals in the agreement cf April 
21, 1950, was as follows: 


(1) notice by the employer to the 
local employers association giving the 
reasons for the proposed dismissal, 
the date and the number of persons 
involved ; 


(2) notification by the employers 
association of the provincial union 
organization which could then request 
a meeting to examine the reasons for 
the dismissal and discuss means of 
avoiding it (if the union did not re- 
quest a meeting the dismissal took 
place) ; 

(3) criteria to be considered to de- 
termine relative individual merit for 
dismissal—(a) technical competence, 
(b) seniority, (c) family dependents 
and (d) the economic situation of the 
family ; and 


(4) assistance, during these concili- 
ation meetings, to the local employers 
association and the provincial union 
organization by representatives of the 
firm involved and by the grievance 
committee of that firm. 


Here, as with the 1947 accord, there 
was provision for conciliation but not 
for arbitration. However, in con- 
trast to the earlier accord, the griev- 
ance committee was given a minor, 
advisory role, while the worker looked 
to the union for his chief aid. 


In the process of conciliation the 
parties agreed to discuss the possibilities 
of avoiding the layoff “without consti- 
tuting an unproductive burden for the 
enterprise.” ** Time limits were pro- 
vided at each step. 


Individual dismissals were to be 
handled through a procedure culmi- 
nating in arbitration with special 
compensation provided for the dis- 
missed worker under certain conditions. 


Following is an outline of this pro- 
cedure from the agreement of October 
18, 1950: 


(1) A discharged worker was to 
appeal through his union, or, if not 
a member, through a union of his 
choice, and the union was to attempt 
negotiation with the corresponding 
employers association. If this failed, 
the worker “acting always through 
the labor organization to which he 
belongs or which he has chosen”’ re- 
quested intervention of the board of 
conciliation and arbitration. 


(2) The board of conciliation and 
arbitration, composed of one employer’s 
representative, one union representa- 
tive, and one neutral member, would 
first attempt conciliation, but if that 
failed, would announce a decision “on 
the basis of equity.” 


* Work cited at footnote 7, at p. 29. 
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™ Agreement of April 21, 1950, Art. 2(A), 
reproduced in the work cited at footnote 
7, at p. 120. 
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(3) If the board considered the 


reasons for discharge invalid it could 
order the employer to rehire the worker. 
However, if the employer felt he could 
not have the worker in the plant, he 
could pay a penalty in addition to the 
normal severance pay rather than 
take him back. The board was to fix 
the amount of this penalty within 
limits contained in the agreement. 


(4) The worker had the right not 
to accept the penalty amount and “in 
this case all parties regain their freedom 
of action.” (Italics supplied.) 


Only in cases of low worker pro- 
ductivity was the grievance commit- 
tee given a role in this process and 
then only to transmit to the worker a 
warning from the employer inviting 
him to improve his productivity. If 
he did not improve, he was subject 
to discharge and the procedure given 
above would apply. 


Several points in this procedure de- 
serve special comment. As with the 
procedure for group dismissals, the 
union replaced the grievance com- 
mittee as the chief spokesman for 
the worker. The provision for extra 
compensation in lieu of rehiring and 
the right of the worker to refuse this 
extra compensation are unusual pro- 
visions reflecting both the background 
of the dismissal problem and the 
bargaining strength of the parties. 
Management would not renew the 
1947 accord because the unions were 
pressing too hard to prevent dismissals. 
The special compensation provision 
in the October 18, 1950 agreement 
probably results from insistence by 
employers that they make the final 
decision cn whether or not to retain 
a man in their plant. At the same 
time, through this provision, the worker 
retains his right to resort to what- 
ever legal means are at his disposal. 


The accord of May 8, 1953, pro- 
viding for the “Establishment and 
Functions of Grievance Committees,” 
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contains a procedure for protecting 
members and former members who 
have been out of office up to one year 
against unjustified dismissals. This 
procedure differs from those previ- 
ously outlined in requiring the ap- 
proval of the local labor organization 
representing the interested worker be- 
fore the dismissal can become effec- 
tive. If the labor organization does 
not approve the dismissal, the worker 
may take his case to a tripartite, arbi- 
tral board which attempts conciliation 
and, if not successful! in this attempt, 
may render a decision. The agree- 
ment states that the board is to 
determine whether the dismissal or 
transfer was due to the exercise by 
the worker of his duties as a griev- 
ance committee member. If so, the 


board is to nullify the dismissal or 
transfer. There follows a unique pro- 
vision allowing the board to grant 
extra compensation to the dismissed 
worker, beyond his normal severance 
pay, if it upholds the dismissal but 


feels that the charges against the 
worker were “insufficiently proved” 
or that “the reasons given by the em- 
ployer did not justify dismissal.” As 
with the similar provisions in the 
agreement on individual dismissals, this 
allows the employer to rid his plant 
of an undesirable worker, while sooth- 
ing the worker’s feelings with extra 
compensation. 


Dismissal Provisions 
in Operation 

The interconfederation agreements 
on dismissals and layoffs provide a 
framework within which specific cases 
are decided. As with any collective 
bargaining agreement, the exact mean- 
ing of the terms must be worked out 
over a period of time through the 
processing of cases. In Italy there is 
much greater uniformity of contract 
terms and procedures than in the 
United States because of the centrali- 
zation of the bargaining process. Al- 
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TABLE 1 
Disposition of Discharges in Italian Industrial Plants, 1951-1956 


Method of Disposition 


Considered in territorial offices 

Conciliated 
Dismissals upheld 
Dismissals withdrawn 

Not conciliated 
Abandoned (dismissals upheld) 
Claims refused (beyond the deadline) . . 
Withdrawn (beyond the deadline)... . 
Sent to arbitration tribunal 


Considered by arbitration tribunal 
Conciliated 
Dismissals upheld 
Dismissals withdrawn 
Not conciliated 
Abandoned or rejected 


Transferred to interconfederation offices 397 


Arbitrated 
Arbitrated 
Justified dismissals 
Unjustified dismissals 
Dismissals upheld (with penalty) 
Referred to interconfederation office. . 


Considered in interconfederation offices 
Conciliated 
Dismissals upheld 
Dismissals withdrawn 
Not conciliated 
Method unknown 
Referred to the courts 


Members of 
Individuals— Individuals— Grievance 

Disciplinary Nondisciplinary Committees 
No. % % No. % 
(1) (2) , (4) (5) (6) 

100 100 643 100 

14 22 109 17 

75 62 77 

11 16 6 


75 77 
28 22 
27 21 
2 1 
47 54 
12 10 
2 na. 
Na. .a. 3 
41 


48 
18 
17 

1 
n.a. 
n.a. 
n.a, 
n.a, 
30 
14 
2 
10 


Na. Na. 
Nn.a. ta. 

2 — 
Na. na. 
Tha. Ta, 


® Totals do not necessarily add up to 100 per cent because of rounding and because some 


minor methods of disposition have been omitted. 
Inadmissible claims, 

unassociated firms, lack of jurisdiction. 
¢n. a.—not applicable. 


firms with fewer than 35 workers, requests beyond the deadline, 


though this centralization has many 
drawbacks when it comes to express- 
ing the will of the individual em- 
ployer and his employees, it allows 
centralized handling of conciliation and 
arbitratior cases involving dismissals. 


Confindustria has compiled figures 
on the number of dismissal griev- 


ances processed since 1951.12 Table 
1 gives a composite picture of these 
figures broken down according to 
disciplinary discharges of individuals, 


“Table 1 and the Italian figures in Table 
2 are based on a special compilation pre- 
pared for the writer by the Rome Office 
of Confindustria. They were gathered from 
all members of this organization, more than 
72,000 firms employing about 2.5 million 
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workers in all parts of Italy, but limited to 
manufacturing, public utilities, mining and 
privately owned transport, because Confin- 
dustria does not represent firms in agriculture, 
trade and commerce, banking and finance 
and service industries generally. 
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Considered in territorial offices.......... 
Referred to arbitration tribunal.......... 
1,894 
714 
669 
45 
1,180 
291 
46 
n.a. 
843 
3,267 39 306 
18 1,659 20 115 
16 1 92 1 5 
4 468 6 n.a. 
16 n.a. n.a. ma. 
164 7 n.a. na. na. ¥ 
164 7 998 12 191 a 
147 6 685 8 92 
17 1 313 4+ 14 
n.a. n.a. n.a. 65 
| na. na. na. na. 19 3 
13 n.a. n.a. 6 1 
3 na. n.a. 4 1 
75 3 Na. n.a. 
7 n.a. Na. 
67 3 n.a. n.a. 
9 0 na. 


nondisciplinary discharges of indi- 
viduals and discharges of members of 
grievance committees, Examination of 
this table gives some insight into the 
operation of the dismissal grievance 
procedure. The vast majority of the 
dismissals have been considered first 
in the territorial offices of Confindus- 
tria and the labor confederations with 
a much smaller percentage being re- 
ferred directly to the arbitration tri- 
bunals. However, of those considered 
in the territorial offices, a number 
were later referred to arbitration, so 
that the total number considered by 
the arbitration tribunals was consider- 
ably greater than those originally re- 
ferred to arbitration. 


In all years from 1951 through 1956, 
a majority of the dismissal grievances 
of all three types were disposed of 
before reaching the arbitration stage, 
although, in the case of dismissals of 
members of grievance committees, the 
percentage considered by the arbitra- 


tion tribunal was quite high—48 per 
cent. For this category, the higher 
percentage of cases arbitrated prob- 
ably reflects the great importance the 
parties placed on the dismissals of 
members of grievance committees and 
their unwillingness to compromise. 


Perhaps the most significant fact 
revealed by these figures is the large 
percentage of dismissals upheld. This 
amounted to 69 per cent of all disci- 
plinary dismissals (discharges) of indi- 
viduals, a figure arrived at by totaling 
discharges upheld at all levels of the 
grievance procedure. Reference is made 
to these dismissals only because for 
these a rough comparison can be made 
with disciplinary discharges of indi- 
viduals in the United States (Table 2). 
The United States figures are for arbi- 


TABLE 2 
Percentage of Disciplinary Discharge 
Cases Upheld—United States 
and Italy 


United States 

Holly survey (1951-1956) 

Holly survey (1942-1956) 

AAA survey (1954) 

Italy * 

All disciplinary discharges of indi- 
viduals (At all levels of griev- 
ance procedure) 

Disciplinary discharges processed 
by arbitration tribunal using: 

Arbitration only 
Conciliation and arbitration... 61 


* The Italian figures are based on column (2) 
of Table 1. Both American surveys covered the 
same classes of discharge as the Italian cases, 
that is, disciplinary discharges only. 


tration cases only, whereas the Italian 
figures include all steps of the griev- 
ance procedure, but are further divided 
to reveal the results of arbitration 
action as well as the other steps of 
the grievance procedure. 


United States figures are based on 
two published studies. Professor J. 
Fred Holly examined 1,055 discharge 
cases reported in the period January, 
1942, through March, 1956.*° These 
were grouped into two periods, Janu- 
ary, 1942-August, 1951, and Septem- 
ber, 1951-March, 1956. The latter 
period agrees almost exactly with the 
period covered by the Italian dis- 
charge cases. In Italy the percentage 
of dismissals upheld has been markedly 
higher, as Table 2 indicates. The 
American Arbitration Association Sur- 
vey is based on a classification of 
1,183 cases in the files of the AAA for 
the calendar year 1954.%* Both show 
that a worker had less chance of being 


' restored to his job in Italy than in 


the United States. 


“J. Fred Holly, “The Arbitration of 
Discharge Cases: A Case Study,” Critical 
Issues in Labor Arbitration (Proceedings of 
the Tenth Annual Meeting, National Acad- 
emy of Arbitrators) (Washington, Bureau 
of National Affairs, 1957), pp. 1-17, at p. 16. 
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*“Procedural and Substantive Aspects of 
Labor-Management Arbitration, Part II,” 
12 Arbitration Journal 131-149 (1957), at p. 
137. 
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The Italian grievance procedure for 
disciplinary dismissals contains two 
conciliation steps before arbitration, 
one at the territorial level and one 
by the arbitration tribunal. A step- 
by-step comparison between the two 
countries is not possible because of 
the differences in the grievance pro- 
cedures. The Italian procedure is 
more formalized; it functions largely 
outside the plant, and does not provide 
for a full-time functionary inside the 
plant who, like the shop steward or 
the grievance committee, has the task 
of protecting the workers’ interest in 
the handling of grievances. »An exact 
comparison would require a_ table 
showing dismissals upheld at all levels 
of grievance procedures in the United 
States expressed as a percentage of all 
dismissal grievances. Lacking statis- 
tical information to construct such a 
table, we can, nevertheless, make use- 
ful inferences from the material avail- 
able. 


If we use only those Italian cases 
that reached the arbitration tribunal, 
both conciliated and arbitrated, 61 
per cent of the dismissal cases reach- 
ing the tribunal were upheld. By 
eliminating those cases conciliated 
by the arbitration tribunal, we find 
that 90 per cent of the cases arbi- 
trated by the tribunal were upheld. 
This is striking evidence that the 
dismissed employee in Italy is gen- 
erally not reinstated to his job. 


It is probable that the high per- 
centage of dismissals upheld reflects 
the basic collective bargaining strength 
of the parties. The weakness of Italian 
unions is bound to show up in the 
grievance procedure at the arbitration 
level no less than at other levels. This 
basic weakness has led the unions to 
mistrust collective bargaining and to 
turn to the Rome government for the 
relief they need. This is not a con- 
dition to be deplored. To expect Italian 


industrial relations to be cast in an 
American mold is to close one’s eyes 
to the history of Italy—to the social, 
political and economic forces that have 
shaped the present Italian collective 
bargaining condition. The Italian en- 
vironment in which present unions 
developed required that each union 
have its own political ideology and 
that each seek its own particular sal- 
vation through pressure on govern- 
ment as well as on the employer and 
that the former pressure be as impor- 
tant, if not more important, than the 
latter. 


Significantly, Professor Holly points 
out that the percentage of discharges 
for incompetence and _ inefficiency 
upheld increased noticeably over the 
period he studied (1942 to 1956). From 
an examination of the cases, he con- 
cludes that management learned to 
keep more accurate records to sup- 
port allegations of this kind and that 
such discharges now rarely take place 
without sufficient sustaining evidence."® 


Observation of management methods 
in Italian industrial plants and dis- 
cussion with those in a position to 
know would not support a similar 
conclusion for Italy. Italian mana- 
gers neglect many of the fundamental 
tenets of personnel management sc 
that one can hardly expect them to 
give serious attention to this one. 
Whether one considers this good or 
bad is beside the point here; the con- 
clusion is that the high percentage of 
discharges upheld is very likely not 
due to the overwhelming amount of 
evidence presented by management. 


This is not to suggest that the arbi- 
tration tribunals have a “management 
bias.” The material studied for this 
report does not provide an answer to 
that question; it underlines the rela- 
tive strength of unions and manage- 
ment in Italy. 


* Work cited at footnote 13, at p. 9. 
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Glance 
at Specific Dismissal Cases 


Between 1950 and 1956, 23 dis- 
missal cases reached arbitration in 
the Province of Bologna.** Although 
this is too small a number from which 
to generalize, the cases lend added 
weight to some of the conclusions 
that can be drawn from the nation- 
‘wide experience in the operation of 
the dismissal procedure. These cases 
involved both disciplinary discharges 
and reductions in force, but in both 
categories the percentage of dismissals 
upheld was very high. 


Actions clearly reflecting on the 
good name of the company or show- 
ing disloyalty on the part of the worker 
figured prominently in the justified 
discharges for disciplinary reasons. 
Some of these actions took the worker 
into the realm of political comment 
or comment on actions not directly 
connected with his work. They were 
all actions taken outside the work- 
place in such a way that they came 
to the attention of the general public. 
Also upheld were discharges for poor 
performance and violations of safety 
rules. 


Members of grievance committees 
were expected to exercise greater care 
in their actions than fellow workers. 
Theirs was looked upon as a position 
of trust from which they could influ- 
ence the obedience of others to both 
the collective bargaining agreements 
and plant rules. There is evidence that 
they were dealt with more harshly 
because of this added responsibility. 
In one case the tribunal held as justi- 
fied the dismissal of a member of a 
grievance committee who directly dis- 
obeyed orders of the firm’s director 
and took part in a strike by workers 
against whom the firm had taken disci- 
plinary action. The director had told 


the strikers to leave the building. In- 


stead, the grievance committee mem- 
ber re-entered the building and tried 
to persuade other workers to join 
the walkout. The tribunal summed 
up the responsibility of the grievance 
committee member in these words: 


“If, as a matter of fact, a fine or 
a suspension might seem adequate 
punishment for an ordinary worker, 
in this case we are dealing with a 
member of the grievance committee 
which has supervisory duties in col- 
laboration with the management it- 
self and we can see that he is much 
more obliged to respect rules of con- 
duct and contractual agreements.” 


In further defining the obligations 
and privileges of members of griev- 
ance committees, the tribunal made it 
clear, in another case, that members 
were not to be given special consider- 
ation in work assignments because 
they were committee members. The 
tribunal noted that a member of a 
grievance committee has all the 
contractual obligations of any other 
worker and, therefore, can be trans- 
ferred so long as his transfer is not 
due to his membership on a griev- 
ance committee. 


A great burden was placed on griev- 
ance committee members in matters 
of proof. In the same case cited above, 
the tribunal also pointed out that the 
burden of proof falls on the worker 
to show that the firm transferred him 
because of his grievance committee 
membership and_ activity. In other 
words, the statement of the employer 
is to be taken at its face value unless 
the worker can furnish facts to show 
that the transfer was because of his 
grievance committee membership. If 
such facts are not furnished, the trans- 
fer is justified. 


* The writer is deeply grateful to Mr. 
Santi of the Bologna office of Confindustria 
and a member of the arbitration tribunal 
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for making these cases available and to Dr. 
Federico Mancini for aid in translation. 
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. the U. S. has done a better 
job in holding down prices than any 
other major country except West 
Germany, which has just managed 
to shade U. S. performance. But 
U. S. wages have failed to rise as 
much as those of other nations. 
U. S. wage levels are now 141 per- 
cent of 1947-1949 levels against 
166 in West Germany, 165 in Britain, 
169 in Norway, and 202 in France. 
—From “Are Wages Too High?” 
1. U. D. Digest, Summer, 1959. 


The worker is in a much poorer 
position than the employer both to 
gather facts in order to disprove the 
employer’s case and to present them 
to the tribunal. There is no effective 
local union to help him, nor can the 
provincial or other higher union or- 
ganization provide aid. They receive 
far too little financial support from 
members, are greatly understaffed and 
not even able to offer the bare mini- 
mum of day-to-day services. The 
processing of grievances requires a 
continuing organization to keep rec- 
ords, complete forms, gather facts re- 
lating to the grievance, prepare briefs 
and present them to the arbitration 
tribunal and train workers and their 
representatives in all phases of griev- 
ance handling. This type of prepa- 
ration just does not exist among 
Italian unions. Even in the United 
States where union dues are paid more 
regularly and where there is strong 
emphasis on proper organization, many 
locai and district union groups lack the 
proper planning and trained person- 
nel to carry on this task adequately. 


Conclusions 

The operation of the grievance pro- 
cedure for handling dismissal cases 
does not live up to the promise seem- 
ingly held forth by the provisions 
of the interconfederation agreements. 
Protection against disciplinary dis- 
charges is very poor when measured 
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in terms of the percentage of dis- 
charges upheld and when compared 
with similar cases in the United States. 
These provisions, however, result from 
the best efforts of Italian unions to 
protect their members against unjusti- 
fied discharge and layoff. They were 
negotiated in the period following the 
“freeze” on dismissals instituted in 
northern Italy in 1945, an extreme 
action justified only by the very low 
level of employment that would other- 
wise have prevailed, 


Various organizational weaknesses 
of the Italian labor movement have 
contributed heavily to this failure, but 
two in particular stand out: the lack of 
strong, plant-level (local) unions and 
the indefinite line of authority between 
unions and grievance committees. To 
offer the maximum protection against 
unjustified dismissals, Italian unions 
should push for the establishment of 
plant-level unions having the exclu- 
sive authority to represent workers in 
the dismissal procedure and, at the 
same time, eliminate the grievance 
committees altogether. Although the 
interconfederation agreements of 1950 
give primary responsibility for the 
processing of dismissal grievances to 
the unions rather than the grievance 
committees, the existence of two sepa- 
rate organizations tends to make the 
line of authority unclear. 


Tke establishment of plant-level 
unions could be followed by the negoti- 
ation of plant-level agreements either 
supplementing or replacing the inter- 
confederation agreements and estab- 
lishing within each plant a dismissal 
grievance procedure culminating in 
arbitration. Such an arrangement 
would furnish a clear channel of com- 
munication between the dismissed 
employee and his employer as well as 
an accepted forum for the processing 
of dismissal grievances. That this need 
is at least partly clear to Italian labor 
leaders can be seen from the push by 
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both CGIL and CISL for the organi- 
zation of local unions, but these must 
become operational and secure before 
they can be much help in the process- 
ing of dismissal grievances. 


The weaknesses of the Italian labor 
movement appear to form the core of 
the problem, but there are other diffi- 
culties that contribute to these weak- 
nesses. They are here secondary in the 
sense that they do not relate directly 
to the handling of dismissal griev- 
ances, but influence the structure and 
organization of the labor movement. 
One of these is the chronic and high 
level of unemployment in the Italian 
economy. This lowers the effective- 
ness of unions in collective bargain- 


ing and makes it more difficult for 
them to push reforms in structure and 
organization which they might other- 
wise be able to achieve. Indeed, all 
the political, ideological and social 
factors that have contributed to the 
present emphasis on multiemployer 
bargaining fall within this classifi- 
cation. 


Establishment of a smoothly func- 
tioning and effective plant-level griev- 
ance procedure for handling dismissals 
might well go hand-in-hand with the 
creation of a collectively bargained 
grievance procedure for other issues 
too. This is something that is likely 
to result from the formation of cap- 


able local unions. [The End] 


FEATHERBEDDING: THE SPECTER IN FUTURE COLLECTIVE 
BARGAINING?—Continued from page 22 


bedding rules would save the railroads 
$500 million a year. It is clear, there- 
fore, that the stakes are high. 


The featherbedding issue has been 
raised in railroad negotiations a num- 
ber of times in the past few decades. 
Never, however, has the industry ap- 
peared so seriously concerned about 
making rules changes as its crucial 
demand in negotiations. The current 
railroad publicity about featherbed- 
ding rules has put the railway brother- 
hoods on the defensive. Whether 
the railroads manage to eliminate or 
modify many of the rules labelled by 
the industry as featherbedding will 
not be of major significance to indus-- 
try in general. If, however, the rail- 
road industry manages to maintain 
the initiative as a result of this issue, 
its use as a tactic will be justified. 


American management is well aware 
of its loss of initiative in collective 
bargaining during the past decades. 
How to regain the initiative was a 
problem with no simple solution. Both 
the steel industry and the railroad in- 
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dustry may fail to eliminate or change 
the rules they contend are featherbed- 
ding. The dock employers may fail 
to win the right to introduce new 
work methods at will. Nevertheless, 
by raising such issues these employers 
have managed, for the first time, to 
steal the initiative from powerful un- 
ions in each case. Management in 
other industries cannot fail to notice 
that the featherbedding issue is suffi- 
ciently potent to attain the initiative 
in collective bargaining and that un- 
ions seem not to know how to face 
this effectively. Since featherbedding 
implies inefficiency at high cost, the 
general public’s opposition to feather- 
bedding is assured. Future collective 
bargaining will see management on the 
offensive with featherbedding as the 
battle cry. Undoubtedly, management 
will lose many battles, but the princi- 
pal issues will no longer be union recog- 
nition or greater economic benefits for 
the workers. The charge of feather- 
bedding will haunt and harass the un- 
ions in collective bargaining for many 
years to come. [The End] 
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Suing the Unincorporated Union 
By SHERMAN LOUIS COHN 


This article is about the practical jurisdictional problems an attorney faces 
when he decides to institute a suit in a federal court either on behalf 
of or against an unincorporated labor union. The author is a member 
of the District of Columbia and Virginia bars. He wrote an article entitled 
“Problems in Establishing Federal Jurisdiction over an Unincorporated 
Labor Union,"’ which appeared in the Spring, 1959 Georgetown Law 
Journal. We are reprinting, with permission, part of that longer article. 


HE LABOR UNION as we know it is a new animal, having 

matured only in the past two or three decades. Before that time 
it was generally a small maverick on the legal scene, fitting into the 
category of unincorporated associations only because it was neither a 
natural person nor a corporation, and the law finds it difficult to create 
a new genus. Yet, it must be admitted, unions were, and largely still 
are, groups of persons associated together without incorporation.’ In 
time, however, as unions grew in importance, they raised a class of 
problems all their own and gave others their own private hue. 


This article is concerned with certain practical jurisdictional 
problems that must be faced by the attorney when he decides to insti- 
tute a suit in a federal court either on behalf of or against a labor 
union. First, can the union sue or be sued as an entity, or must the 
class-suit device be used? Second, what are the specific requisites of 
the class suit as it involves the labor union? Third, how can the re- 
quirements of diversity be met? This article will attempt to answer 
these questions not only by giving the theory but also by including 
treatment of the practical problems involved in convincing the court 
that “this case” fits within that theory. 


Entity Concept and Section 301(b) 


At common law one could not sue a labor union.? The law recog- 
nized only three genera of persons: the natural person, the corporation 


* Not all unions are unincorporated. For an example of one that is incor- 
porated, see National Organization Masters, Mates & Pilots of America v. Banks, 
196 F. 2d 428 (CA-5, 1952). In this situation, of course, the regular rules pertain- 
ing to corporations apply. This paper is concerned with the unincorporated 
labor organization. 

*UMW v. Coronado Coal Company, 259 U. S. 344, 385 (1922); Grand Inter- 
national Brotherhood of Locomotive Engineers v. Green, 206 Ala. 196, 89 S. 435 
(1921); Baskins v. UMW, 150 Ark. 398, 234 S. W. 464 (1921); Mitch v. UMW, 
87 W. Va. 119, 104 S. E. 292 (1920). See, also, Beatty v. Kurtz, 27 U. S. (2 Pet.) 
566, 584 (1829); Dodd, “Dogma and Practice in the Law of Associations,” 42 
Harvard Law Review 977 (1929); Forkosch, “Legal Status and Suability of Labor 
Organizations,” 28 Temple Law Quarterly 1 (1954). 
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and the king or the state. A union, as 
an unincorporated association, was not 
a person in the law and therefore 
could not be sued. This situation was 
somewhat ameliorated by the class- 
suit device of equity, but it is doubtful 
whether that device could be utilized 
for the breach of a strictly legal, as 
distinguished from an equitable, duty.‘ 
The federal courts followed these 
common law rules.* 


But as labor unions began to grow 
in number, wealth and activity in the 
twentieth century the anachronism of 
being nonsuable was recognized. In 
1922 the Supreme Court, following 
the lead of England,> declared in 
UMW v. Coronado Coal Company ® 
that labor unions in the modern world 
act as persons and therefore should 
be considered persons in the law. 
Mr. Chief Justice Taft examined the 
United Mine Workers and found a 
national organization of some 450,000 
members with a dedicated purpose, 


led by a centralized authority, having 
vast income and expenditures, and in 
every way acting as a business entity 
separate from its members. “No or- 
ganized corporation,” he said, “has 
greater unity of action, and in none is 
more power centered in the governing 
executive bodies.” * Recognizing that 
he was making a departure from the 
common law rules, the Chief Justice 
concluded that “the very necessities 
of the existing conditions and the 
utter impossibility of doing justice 
otherwise” left the Court no choice.’ 


The Court called the change it 
made “a procedural matter,” *° and 
therefore it would seem to have ap- 
plied generally to all suits in federal 
courts. Some early lower-court cases 
construed it just that way.”* But later 
the Supreme Court made it clear that 
the Coronado rule was not to be so 
widely applied..* The matter is now 
embodied in Rule 17(b) of the Federal 
Rules of Civil Procedure,” under the 


>See UMW v. Coronado Coal Company, 
cited at footnote 2, at p. 389; Montgomery 
Ward & Company v. Langer, 168 F. 2d 182, 
187 (CA-8, 1948); Ehrlich v. Willenski, 138 
F. 425 (DC Pa., 1905). 

“See, for example, Dowd v. UMW, 235 
F. 1 (CA-8, 1916); American Steel & Wire 
Company v. Wire Drawers Union, 90 F. 598 
(C. C. N. D. Ohio, 1898); Hopkins v. Oxley 
Stave Company, 83 F. 912 (CA-8, 1897); 
Oxley Stave Company v. Coopers Interna- 
tional Union, 72 F. 695 (C. C. D. Kan., 1896). 

° Taff Vale Railway v. Amalgamated Rail- 
way Servants [1901] A. C. 426. A recent 
British commentary on this question is “The 
Legal Personality of a Trade Union,” 70 
Law Quarterly Review 322 (1954). 

* Cited at footnote 2. The reasoning of 
the Court is a very interesting and valuable 
commentary on the ability of the common 
law to keep up with reality, though, of 
course, always with some lag. 

"UMW v. Coronado Coal Company, cited 
at footnote 2, at p. 385. 

*UMW v. Coronado Coal Company, cited 
at footnote 2, at p. 387-389. “It would be 
unfortunate if an organization with as great 
power as this International Union has in 
the raising of large funds and in directing 
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the conduct of four hundred thousand 
members in carrying on, in a wide territory, 
industrial controversies and strikes, out of 
which so much unlawful injury to private 
rights is possible, could assemble its assets 
to be used therein free from liability for 
injuries by torts committed in course of such 
strikes. To remand persons injured to a 
suit against each of the 400,000 members 
to recover damages and to levy on his share 
of the strike fund would be to leave them 
remediless.” 

® See International Association of Machinists 
v. Gonzales, 34 Lapor Cases § 71,546, 356 
U. S. 617, 618-619 (1958), for the Supreme 
Court’s latest statement on this subject. 

*UMW vw. Coronado Coal Company, cited 
at footnote 2, at p. 390. See Sperry Products, 
Inc. v. Association of American Railroads, 
132 F. 2d 408 (CA-2, 1942). 

™ Hansel v. Purnell, 1 F. 2d 266 (CA-6, 
1924); Russell v. Central Labor Union, 1 F. 
2d 412 (DC IIL, 1924). 

* Moffat Tunnel League v. U. S., 289 U. S. 
113 (1933). 

* Rule 17(b) reads as follows: 

“(b) Capacity to Sue or Be Sued. The 
capacity of an individual, other than one 
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It has been estimated that Con- 
gressional action in the first session 
of the Eighty-sixth Congress will in- 
crease future federal spending (after 
1960) by almost $11 12 billion. 
—tThe Tax Foundation 


provisions of which an _ unincorpo- 
rated labor union may sue or be sued 
as an entity in federal court in only 
two situations. One is “for the pur- 
pose of enforcing for or against it a 
substantive right existing under the 
Constitution or laws of the United 
States.” Second, if the federal court’s 
jurisdiction is invoked upon the 
ground of diversity, the labor union 
can be recognized as a person in the 
law only if it is so recognized by the 
law of the state in which the district 
court is held.** 

Thus it seemed that this branch of 
the attorney’s problem had been settled. 


A corollary question had also been 
settled and an attorney should not 
waste his time raising it; the recogni- 
tion of a union as an entity for the 
purpose of suit is not violative of due 
process.’® Rather, said Mr. Justice 
Stephens of the District of Columbia 
Court of Appeals, this “fictional en- 
tity must in common fairness be recog- 
nized for the protection of those dealing 
with such associations and claiming 
that in such dealing their legal rights 
have been violated.” 


The limiting of federal court recog- 
nition of the union as a legal entity 
to jurisdiction arising from federal 
rights made such recognition import- 
ant during its first 25 years of exist- - 
ence in very few areas. The principal 
area was in antitrust action against 
a labor union.**7 Though the early 
narrow construction of the Clayton 
Act ** immunization of labor disputes 


(Footnote 13 continued) 

acting in a representative capacity, to sue 
or be sued shall be determined by the 
law of his domicile. The capacity of a cor- 
poration to sue or be sued shall be deter- 
mined by the law under which it was 
organized. In all other cases capacity to 
sue or be sued shall be determined by the 
law of the state in which the district court 
is held, except (1) that a partnership or 
other unincorporated association, which has 
no such capacity by the law of such state, 
may sue or be sued in its common name 
for the purpose of enforcing for or against 
it a substantive right existing under the 
Constitution or laws of the United States, 
and (2) that the capacity of a receiver ap- 
pointed by a court of the United States to sue 
or be sued in a court of the United States is 
governed by Title 28, U. S. C. §§754 
and 959(a).” 

“Rule cited at footnote 13. See Sanders 
v. International Association of Bridge Work- 
ers, 26 Lapor Cases § 68,475, 120 F. Supp. 
390 (DC Ky., 1954); McNutt v. United Gas 
Workers, 22 Lasor Cases § 67,298, 108 F. 
Supp. 871 (DC Ark., 1952); American News- 
paper Guild v. Mackinnon, 108 F. Supp. 312 
(DC Utah, 1952); Pascale v. Emery, 95 F. 
Supp. 147 (DC Mass., 1951); compare Jn- 
ternational Auto Workers v. Delta Air Lines, 
Inc., 83 F. Supp. 63 (DC Ga., 1949). 
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* Jardine v. Superior Court, 284 U. S. 592 
(1932), dismissing on the ground of lack 
of federal question an appeal that raised 
this very point; Operative Plasterers’ Associa- 
tion v. Case, 68 App. D. C. 43, 93 F. 2d 
56 (1937). 

* Operative Plasterers’ Association v. Case, 
cited at footnote 15. 

*See, for example, Bedford Cut Stone 
Company v. Journeymen Stone Cutters Asso- 
ciation, 274 U. S. 37 (1927); UMW v. Coro- 
nado Coal Company, cited at footnote 2; 
Alco-Zander Company v. Amalgamated Cloth- 
ing Workers, 35 F. 2d 203 (DC Pa., 1929); 
Christian v. International Association of Ma- 
chinists, 7 F. 2d 481 (DC Ky., 1925). 

*Section 6, 38 Stat. 731 (1914), 15 
USC Sec. 17 (1952), provides: 

“The labor of a human being is not a 
commodity or article of commerce. Nothing 
contained in the antitrust laws shall be 
construed to forbid the existence and op- 
eration of labor, agricultural, or horticul- 
tural organizations, instituted for the purposes 
of mutual help, and not having capital stock 
or conducted for profit, or to forbid or 
restrain individual members of such organi- 
zations from lawfully carrying out the 
legitimate objects thereof; nor shall such 
organizations or the members thereof, be 
held or construed to be illegal combinations 
Or conspiracies in restraint of trade, under 
the antitrust laws.” 
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from the operation of the antitrust 
laws **—a construction that allowed 
the Coronado case to arise — has 
been vastly altered,”* there is still a 
small area where unions are subject 
to the antitrust laws.** It should also 
be noted that the Norris-LaGuardia 
Act ** did not end the capacity of a 
labor union to be sued in federal court; 
it merely eliminated a legal remedy 
whether the action were pursued 
against an individual, a class, or a 
union as an entity. Norris-LaGuardia 
applies only as a ban on injunctions 
in labor disputes; it does not apply 
elsewhere, as for example in intra- 
union strife.** 


Though the question was settled by 
the decisions that interpreted Rule 
17(b), it has now been reopened by 
Section 301 of the Labor Management 
Relations Act of 1947: 


“(a) Suits for violation of contracts 
between an employer and a labor or- 
ganization representing employees in 
an industry affecting commerce as de- 
fined in this Act, or between any such 
labor organizations, may be brought 


in any district court of the United 
States having jurisdiction of the par- 
ties, without respect to the amount in 
controversy or without regard to the 
citizenship of the parties. 


“(b) Any labor organization which 
represents employees in an industry 
affecting commerce as defined in this 
Act and any employer whose activi- 
ties affect commerce as defined in this 
Act shall be bound by the acts of its 
agents. Any such labor organization 
may sue or be sued as an entity and in 
behalf of the employees whom it repre- 
sents in the courts of the United States. 
Any money judgment against a labor 
organization in a district court of the 
United States shall be enforceable only 
against the organization as an entity 
and against its assets, and shall not 
be enforceable against any individual 
member or his assets.” 7° 


The problem now is to determine 
the application of Section 301(b) and, 
particularly, of its second sentence. 
The same problem exists as to Section 
301(c), (d) and (e).”° Specifically, do 
subsections (b) through (d) apply to © 
suits by or against labor unions in 


*See Apex Hosiery Company v. Leader, 2 
Lapor Cases § 17,063, 310 U. S. 469 (1940); 
Bedford Cut Stone Company v. Journeymen 
Stone Cutters Association, cited at footnote 
17; UMW v. Coronado Coal Company, cited at 
footnote 2; Duplex Printing Press Company 
v. Deering, 254 U. S. 443 (1921); compare 
Coronado Coal Company v. UMW, 268 U. S. 
295 (1925). 

* UMW v. Coronado Coal Company, cited 
at footnote 2. 

*U. S. v. Hutcheson, 3 Lapor CAseEs 
4 51,110, 312 U. S. 219 (1941). 

See United Brotherhood of Carpenters & 
Joiners of America v. U. S., 330 U. S. 395 
(1947); Allen-Bradley Company v. Local 3, 
International Brotherhood of Electrical W ork- 
ers, 9 Lapor Cases § 51,213, 325 U. S. 797 
(1945); Columbia River Packers Association, 
Inc. v. Hinton, 5 Lazor Cases § 51,127, 315 
U. S. 143 (1942); Philadelphia Record Com- 
pany v. Manufacturing Photo-Engravers Asso- 
ciation, 11 Lapor Cases § 63,167, 155 F. 2d 
799 (CA-3, 1946); Loew’s Inc. v. Basson, 46 
F. Supp. 66 (DC N. Y., 1942). See, also, 
Anderson-Friberg, Inc. v. Justin R. Clary & 
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Son, Inc., 20 Lapor Cases { 66,371, 98 F. 
Supp. 75 (DC N. Y., 1951). But see Al- 
brecht v. Kinsella, 4 Lasor Cases J 60,508, 119 
F. 2d 1003 (CA-7, 1941). 

*47 Stat. 70 (1932), 29 USC Sec. 101 
(1952). 

* Tisa v. Potofsky, 18 Lasor Cases § 65,724, 
90 F. Supp. 175 (DC N. Y., 1950). 

* 61 Stat. 156 (1947), 29 USC Sec. 185(a), 
(b) (1952). (Italics supplied.) This act is 
commonly known as the Taft-Hartley Act. 

*Sec. 301(c)-(e), 61 Stat. 156 (1947), 
29 USC Sec. 185(c)-(e) (1952): 


“(c) For the purposes of actions and 
proceedings by or against labor organiza- 
tions in the district courts of the United 
States, district courts shall be deemed to 
have jurisdiction of a labor organization (1) 
in the district in which such organization 
maintains its principal office, or (2) in any 
district in which its duly authorized officers 
or agents are engaged in representing or 
acting for employee members. 

“(d) The service of summons, subpoena, 
or other legal process of any court of the 
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federal courts generally, or do they 
apply only to suits brought under 
subsection (a)? To attempt to answer 
these questions we must first look at 
subsection (a) itself and determine, 
at least generally, what it does. The 
key inquiry here for our purpose is 
whether it is merely procedural or 
whether it creates substantive federal 
rights. 


The October, 1956 Term of the Su- 
preme Court brought answers to one 
aspect of this problem. The Court 
ruled in Textile Workers v. Lincoln 
Mills that Section 301(a) creates 
substantive federal rights and is not 
merely procedural, thus resolving a 
split in the circuits.** The Court’s 


reasoning is quite unpersuasive, though 
it certainly follows the intent of Con- 


gress to provide an easy remedy for 
the breach of the collectively bargained 
labor contract where common law re- 
strictions on suing an unincorporated 
labor union in state courts still make 
it difficult.””, But by reading substan- 
tive rights into Section 301(a), the 
Court avoided the constitutional ques- 
tion of whether Congress could pro- 
vide for federal court jurisdiction for 
what would normally be simple breach 
of contract actions within the exclu- 
sive realm of state courts except where 
diversity exists.*° Mr. Justice Frank- 
furter, in dissent, argued quite force- 
fully that that was just what Congress 
intended and that to read a whole 
body of substantive law into Section 
301(a) is to go beyond judicial discre- 
tion to interpret a statute in such a way 


(Footnote 26 continued) 

United States upon an officer or agent of 
a labor organization, in his capacity as 
such, shall constitute service upon the la- 
bor organization. 

“(e) For the purposes of this section, in 
determining whether any person is acting 
as an ‘agent’ of another person so as to 
make such other person responsible for his 
acts, the question of whether the specific 
acts performed were actually authorized or 
subsequently ratified shall not be con- 
trolling.” 

* 353 U. S. 448 (1957). See, also, General 
Electric Company v. United Electrical Work- 
ers, Local 205, 32 Lapor Cases § 70,735, 353 
U. S. 547 (1957). 

* Merely procedural: United Steelworkers 
of America v. Galland-Henning Manufacturing 
Company, 31 Lapor Cases {§ 70,477, 241 F. 
2d 323, 325 (CA-7, 1957); International Ladies 
Garment Workers v. Jay Ann Company, 228 
F, 2d 632 (CA-5, 1956); Mercury Cil Refining 
Company v. Oil Workers, 19 Lasor Cases 
{ 66,246, 187 F. 2d 980, 983 (CA-10, 1951). 
Substantive: Signal-Stat Corporation v. United 
Electrical Workers, Local 475, 30 Laspor CASES 
{ 70,090, 235 F. 2d 298, 300 (CA-2, 1956); 
Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
24 Lapor Cases { 68,108, 210 F. 2d 623, 625 
(CA-3, 1954), aff'd on other grounds, 27 
Lapor Cases { 69,063, 348 U. S. 437 (1955); 
United Electrical Workers v. Oliver Corpora- 
tion, 205 F. 2d 376, 384-385 (CA-8, 1953); 
Milk Drivers Union v. Gillespie Milk Products 
Corporation, 203 F. 2d 650 (CA-6, 1953); 
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Textile Workers v. Arista Mills Company, 20 
Lapor Cases § 66,694, 193 F. 2d 529, 533 
(CA-4, 1951); Schatte v. International Alli- 
ance, 182 F. 2d 158, 164 (CA-9, 1950). 

* The legislative history is replete with 
indications of this intent. See, for example, 
H. Rept. No. 245, 80th Cong., Ist Sess. 
46, 108-110 (1947); S. Rept. No. 105, 80th 
Cong., Ist Sess. 15-18 (1947); 93 Congres- 
sional Record 3955, 5146, A-2377 (daily ed., 
1947). See, also, the dicta of Mr. Justice 
Frankfurter in Association of Westinghouse 
Salaried Employees v. Westinghouse Electric 
Company, 27 Lasor Cases § 69,063, 348 U. S. 
437, 441-452 (1955). 

*” The United States Court of Appeals for 
the First Circuit stated, before the Lincoln 
Mills decision, that Sec. 301(a) would be 
constitutional even if held to be procedural. 
International Brotherhood of Teamsters, Local 
25 v. Mead, Inc., 29 Lasor Cases { 69,802, 230 
F. 2d 576 (CA-1, 1956). The court’s reason- 
ing was based on what it asserted was the 
power of Congress to make a special grant 
of “protective jurisdiction” to the federal 
courts over a field which the Congress de- 
sires to regulate, though the substantive law 
to be applied is that of the state. The court 
grounded its argument on the precedents of 
Osborn v. Bank of the United States, 22 U. S. 
(9 Wheat.) 326 (1824), and Williams v.- 
Austrian, 331 U. S. 642 (1947). See For- 
rester, “The Jurisdiction of Federal Courts 
in Labor Disputes,” 13 Law and Contempo- 
rary Problems 114 (1958). See, also, 25 
Fordham Law Review 361 (1956). 
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that constitutional issues are avoided.** 
Though this writer finds himself in 
agreement with Mr. Justice Frank- 
furter, the subject is now academic as 
the decision ex cathedra has been made.*? 


As Section 301(a) does create sub- 
stantive rights under the Constitution 
and laws of the United States, Federal 
Rule 17(b) applies to give unions the 
capacity to sue and be sued as entities 
in federal court for breach of a col- 
lectively bargained employment con- 
tract.** 


Now we come to the second sen- 
tence of Section 301(b). That sentence 
can be construed either to make Rule 
17(b) specifically applicable to Sec- 
tion 301(a) situations, in fear that the 
courts might hold otherwise, or to make 
subsections (b) through (d) apply to 
all suits in federal courts invoiving 
labor organizations, including those 
based on diversity jurisdiction. 


The Supreme Court has not yet 
spoken authoritatively on this matter. 
Neither the holding of the Lincoln 
Mills case nor that of the Association 
of Westinghouse Salaried Employees v. 
Westinghouse Electric Company™ re- 
fers to parts of Section 301 other than 
subsection (a). The former holds that 
Section 30l(a) creates federal sub- 
stantive rights. In the Westinghouse 


Growth of the American economy 
has slowed to the point where the 
United States today stands almost at 
the bottom of the list of major nations 
in terms of its annual rate of eco- 
nomic growth.—From a recent re- 
port issued by the National Industrial 
Conference Board. 


Salaried Employees case, the Supreme 
Court held that Section 301(a) applies 
only to enforce a cause of action pos- 
sessed by the employer or by the 
union as an entity. A suit under Sec- 
tion 301(a) does not lie to enforce an 
individual employee’s rights against 
the employer, even if (1) those rights 
exist under a collectively bargained 
contract, (2) they exist in many hun- 
dreds, thousands or even all of the 
other employees covered by that con- 
tract and (3) the union brings the 
suit on behalf of all of its members.** 
In the Lincoln Mills case, however, 
there are indications of the two pos- 
sible views and quotations that can be 
used to advantage by the advocate of 
either side. Justice Douglas, 
speaking for the Court, stated that “it 
is apparent that § 301(a) and § 301(b) 
supplement one another. Section 301 
(b) makes it possilbe for a labor or- 
ganization, representing employees in 


* 353 U.S. at 460-546. 

“In no instance known to this writer is 
there a better example of the working, 
though perhaps misapplication, of a prin- 
ciple succinctly set forth by Mr. Justice 
Douglas in IJnternational Longshoremen’s 
Union v. Juneau Spruce Corporation, 20 LaBor 
Cases { 66,704, 342 U. S. 237, 243 (1952). 
“But literalness is no sure touchstone of 
legislative purposes.” For an interesting, 
though iconoclastic, commentary on the 
Lincoln Mills case, see Hanslowe, “Section 
301 of the Taft-Hartley and the Brooding 
Omnipresence of William Winslow Cross- 
key,” 35 University of Detroit Law Journal 
201 (1957). 

*Tt has been held that this section gives 
federal courts jurisdiction to give declara- 
tory judgments concerning such contracts. 
Studio Carpenters Union v. Loew's Inc., 17 
Lasor Cases { 65,356, 84 F. Supp. 675 (DC 
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Cal., 1949), aff’d, 18 Lapor Cases 65,769, 
182 F. 2d 168 (CA-9, 1950). But see United 
Steelworkers v. Pullman-Standard Car Manu- 
facturing Company, 31 Lapor Cases { 70,476, 
241 F. 2d 547 (CA-3, 1957). 

*27 Lapor Cases {§ 69,063, 348 U. S. 
437 (1955). 

* At this point the meaning of “Any such 
labor organization may sue in behalf of 
the employees whom it represents ... .” 
in Sec. 301(b) remains quite unclear. Did 
the Supreme Court in the Westinghouse case 
read these words out of the statute alto- 
gether? Do they apply only to non-Sec. 
301(a) situations? Or do they change the 
existing rule that a union cannot bring a 
class action on behalf of its members be- 
cause it is not a member of the class? See 
text accompanying footnote 82. The answer 
to this problem must await further litigation. 
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an industry affecting commerce, to 
sue and be sued as an entity in the 
federal courts. Section 301(b) in other 
words provides the procedural remedy 
lacking at common law.” ** Mr. Justice 
Frankfurter at one point, it can be 
argued, agreed with what the above 
quotation from the Court’s opinion 
can be construed to mean: Sections 
301(b) through (d) do no more than 
supplement Section 301(a), for he 
said that “a fair reading of § 301 in 
the context of its enactment shows 
that the suit that Congress primarily 
contemplated was the suit against a 
union for striking in violation of con- 
tract.” ** But in the next paragraph, 
Mr. Justice Frankfurter furnished am- 
munition for the other view as well 
when he stated that the first sentence 
of Section 301(b) is “not confined in 
its application to suits in the District 
Court under § 301(a).” ** What is 
true as to one sentence of these sec- 
tions would certainly be true for all. 


The only other Supreme Court case 
to discuss the problem is /nternational 
Longshoremen’s Union v. Juneau 
Spruce Corporation,® an action for 
damages under Section 303 of the 
Labor Management Relations Act.*° 
Section 303(b) provides for suits “in 
any district court of the United States 
subject to the limitations and pro- 
visions of Section 301 hereof without 
respect to the amount in controversy, 
or in any other court having jurisdic- 
tion of the parties....” In holding 
that the District Court for the Terri- 
tory of Alaska was a proper court for 
a Section 303 action, Mr. Justice 
Douglas furnished some dictum on 


the meaning of Section 301. Though 
his words are general, they can be 
construed to be limited to only Sec- 
tions 301(a) and 303 situations: 


“Section 301 lifts the limitations 
governing district courts as respects 
the amount in controversy and the 
citizenship of the parties; it defines 
the capacity of labor unions to sue 
or be sued; it restricts the enforce- 
ability of a money judgment against 
a labor union to its assets; and it 
specifies the jurisdiction of the dis- 
trict court over a union and defines 
the service of process. Congress was 
here concerned with reshaping labor- 
management legal relations; and ‘it 
was taking precise steps to declared 
and announced objectives. One of 
those was the elimination of obstacles 
to suits in the federal courts.” ** 


The legislative history on this ques- 
tion is, as on Section 301(a), cloudy 
and confusing.** As so often is the 
case, there exists ammunition for both 
views in the bills, reports and debates. 
The act itself lends credence to the 
broad view—that Congress meant to 
make unions amenable to suit and 
capable of suing, as entities, through- 
out federal jurisdiction, including that 
based on diversity. For one thing the 
title of Section 301 is “Suits By and 
Against Labor Organizations,” speak- 
ing of suits generally.** Further, 
when Congress intended a subsection 
to apply only to suits under Section 
301, it said so: subsection (e) begins 
“For the purposes of this Section 
.... * Section 301 is taken substan- 
tially from Section 10 of the vetoed 


* 353 U.S. at 451. 

* Work cited at footnote 36, at p. 479. 

* Work cited at footnote 36, at p. 480. 

* Case cited at footnote 32. 

“61 Stat. 158 (1947), 29 USC Sec. 187 
(1952). 

“ Case cited at footnote 32, at pp. 241-242. 

“ Case cited at footnote 36, at p. 452. 

“61 Stat. 156 (1947). The unofficial, 
though prima facie, United States Code 
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heading for Sec. 301 is: “Suits by and against 
labor organizations—(a) Venue, amount, and 
citizenship.” The code also supplies a head- 
ing for Sec. 301(b), which the act as passed 
did not have: “Responsibility for acts of 
agent; entity for purposes of suit; enforce- 
ment of money judgments.” 29 USC Sec. 
185 (1952). 

“61 Stat. 156 (1947), 29 USC Sec. 185(e) 
(1952). See footnote 26. 
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Case bill of the previous Congress, 
where again a distinction was made 
between one subsection that explicitly 
applied only to that section whereas 
another subsection, containing the en- 
tity provision, had no explicit limita- 
tion.*® The next year Section 10 of 
the Case bill was introduced into the 
Eightieth Congress, First Session, by 
Section 305 of H. R. 725 and Section 
203 of S. 55, retaining the same dis- 
tinction. And thus it was enacted 
into law as Section 301 of the Labor 
Management Relations Act.** There- 
fore, stopping with the act and its 
predecessor bills it would seem that 
Sections 301(b) through (d) would 
apply whenever labor unions are sued 
in federal court, while Section 301(e) 
would apply only in the breach-of- 
collectively-bargained-contract juris- 
diction provided by Section 301(a). 


Yet a reading of the reports and 
debates leads one to the conclusion 
that Congress was concerned pri- 
marily with the breach of contract 
problem. For example, the House 
report speaking of this section says: 
“It makes labor organizations equally 
responsible with employers for con- 
tract violations and provides for suits 
by either against the other in the 
United States district courts.” ** The 
Senate report summarizes the pur- 
pose of the section to make “collective- 


bargaining contracts equally binding and 
enforceable on both parties;”’ ** and 
further: “Section 301 relates to suits 
by and against labor organizations 
for breach of collective bargaining 
agreements.” *® Senator Taft at one 
point in the debate on the Senate floor 
described the purpose of Section 301 
as giving “the employer and employee 
the right to go to the Federal courts 
to bring a suit to enforce the terms 
of a collective-bargaining agreement” °° 
and at another point as giving “to 
employers the right to sue a union 
in interstate commerce, in a Federa! 
court, for violation of contract. It 
does not go beyond that.” * 


On the other hand much general 
language is used in the debates and 
reports that could be interpreted in 
support of the broad view.*®? There 
is one item, however, the pertinence 
of which to this side of the argument 
added to its source gives it a great 
deal of strength. The report of the 
conference committee, after discuss- 
ing Section 301(a), turns to Section 
301(b), stating: “This subsection and 
the succeeding subsections of Section 
301 of the conference agreement (as 
was the case in the House bill and 
also in the Senate amendment) are 
general in their application, as dis- 
tinguished from subsection (a).” 
Here lies no ambiguity. 


“H. R. 4908, 79th Cong., Ist Sess. (1945); 
S. Rept. 1177, 79th Cong., 2d Sess. (1946); 
passed, 92 Congressional Record 5739, 5946; 
vetoed, 92 Congressional Record 6674; failed 
to pass over veto, 92 Congressional Record 
6678 (1946). 

“61 Stat. 156 (1947), 29 USC Sec. 185 
(1952). 

“H. Rept. 245, 80th Cong., Ist Sess. 6 
(1947). See, also, work cited at footnote 
46, third full paragraph. But see first full 
paragraph, which can be interpreted in 
favor of the broad view. 

*S. Rept. 105, 80th Cong., Ist Sess. 
15-18 (1947). 

“Work cited at footnote 48, at p. 30. 

%93 Congressional Record 4265 (daily ed., 
1947). 
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"Work cited at footnote 50, at p. 5146. 
See, also, 93 Congressional Record 3839, 3955, 
4141, 4262, 4390, A-3232 (Senator Taft), 
4281-4282, 4410 (Senator Smith of New 
Jersey), 5139 (Senator Hatch), 5014, A-2377 
(Senator Ball), 4906 (Senator Murray) 
(daily ed., 1947). 

"See H. Rept. 245 (Minority), 80th 
Cong., Ist Sess. 108-110 (1947); S. Rept. 
105, Pt. 2 (Minority), 80th Cong., Ist Sess. 
13-15 (1947); 93 Congressional Record 6283, 
6438 (Rep. Case of S. D.), 7691. (Senator 
Taft), 4758 (Senator O’Daniel) (daily ed., 
1947). 

*H. R. Conf. Rept. 510, 80th Cong., 1st 
Sess. 66 (1947). 
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Let them [management and labor] 
agree that the time has come when 
a third chair is at every bargaining 
table, the chair in which the public 
sits—the chair in which as consumers 
and taxpayers they sit themselves. 

—James P. Mitchell 


On balance, this writer submits 
that the solution lies in the view that 
' parts (b) through (d) of Section 301 
apply generally to all actions in fed- 
eral courts rather than to just a Sec- 
tion 301(a) situation. In other words, 
Congress in Section 301(b) gave un- 
incorporated labor organizations the 
capacity to sue and be sued as entities 
is a diversity-jurisdiction situation. 
Otherwise, the second sentence of 
Section 301(b) would be surplusage 
in view of Federal Rule 17(b).5* The 
legislative history does not stand in 
the way of this view. Though Con- 
gress was most directly concerned 
with the breach of contract question, 
that was only the most pressing mani- 
festation of the basic problem of non- 
recognition of the labor union as a 
juridical entity. Therefore, the present 
situation is that Congress in Section 
301(b) has modified Federal Rule 17 
(b). Though an unincorporated associa- 
tion generally can be sued in federal 
court as an entity only if (1) jurisdic- 
tion of the court is based on a sub- 
stantive right under the Constitution 
or laws of the United States, or (2) 
jurisdiction is based on diversity and 
the state in which the court is held 
permits an unincorporated association 
to sue or be sued as an entity, the re- 
sult is that if that unincorporated 


association be a labor organization it 
can sue or be sued in federal court 
even if jurisdiction be based on di- 
versity and the state in which the 
court is held does not permit the 
union to be sued as an entity.” 


The only case in the federal courts 
dealing with the scope of Section 
301(b) is Rock Drilling Union v. Mason 
& Hanger Company.*® In that case 
the union sued the company for al- 
legedly bribing a union agent, there- 
by causing union members to work 
for lower wages and in less favorable 
working conditions than they other- 
wise would have obtained. Thus the 
action sounded in tort. Jurisdiction 
of the federal court was founded on 
diversity, the complaint alleging that 
all members of the plaintiff union 
were citizens of New York and the 
defendant company was a Virginia 
corporation. The plaintiff union, ad- 
mitting that the claims of the individ- 
ual members of the union were each 
less than $3,000, contended that Sec- 
tion 301(b) established it, the union, 
as trustee ad prosequendum to enforce 
claims accruing to its members from 
out of the employment relationship. 
This led both the district court and 
the Second Circuit into the problem 
of the scope of Section 301(b). Dis- 
trict Judge Rifkind concluded that 
the section did not create any sub- 
stantive rights, including that claimed 
by the union, but rather is “a rule 
defining capacity to sue” the appli- 
cation of which “is not limited to suits 
for violation of collective bargaining 
contracts.“"! . . . It is a capacity pro- 
vision applicable generally which is a 


*See text accompanying footnote 33. 

* By the same reasoning, this writer sub- 
mits that the other revisions of Sec, 301 
(b)-(d), relating to agency, venue and serv- 
ice, apply to all cases involving labor or- 
ganizations, whether jurisdiction be based 
on diversity or on a suit under the Consti- 
tution and laws of the United States. Fi- 
nally, the restriction of liability found in 
Sec. 301(b) would also apply to any suit 
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against a labor union in federal court. What 
changes these provisions would make in the 
law is outside the scope of this paper. 

% 27 Lapor Cases § 68,855, 217 F. 2d 687 
(CA-2, 1954), aff’g 90 F. Supp. 539 (DC 
N. Y., 1950), cert. den., 249 U. S. 915 
(1955). 

"Citing H. R. Conf. Rept. 510, 80th 
Cong., Ist Sess. 66 (1947). See footnote 
53 and accompanying text. 
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simple extension of Rule 17(b), Fed- 
eral Rules of Civil Procedure ©*) un- 
der which the right on the part of an 
unincorporated association to sue in 
its common name is limited to cases 
involving federal rights.” °° 


The Second Circuit affirmed, Judge 
Medina asserting that Section 301(b), 
in contrast to Section 301(a), is “ap- 
plicable generally to all suits by or 
against labor unions,” ® and does not 
create any substantive rights.” 


The question now arises whether 
Congress can constitutionally provide 
for suing a labor union as an entity 
in diversity situations. That Con- 
gress can provide the procedural rules 
for a suit based on diversity is too 
weli settled to need citation. At 
first glance Section 301(b) would 
seem to be a change in substantive 
law, for it does give to unions a right 
to sue and a liability to suit that they 
otherwise would not have. It might 


be argued that in a sense it creates 


causes of action. But in reality that 
is not so. Section 301(b) does no 
more than allow union members to 
recover and to be recovered against 
jointly, through their joint union, 
when a joint cause of action exists.% 


Thus, there would be no substantial 
difference in the “outcome of the 
case.” As the Supreme Court said in 
UMW v. Coronado Coal Company, the 
matter is procedural: 


“Though such a conclusion as to 
the suability of trade unions is of 
primary importance in the working 
out of justice and in protecting in- 
dividuals and society from possibility 
of oppression and injury in their law- 
ful rights from the existence of such 
powerful entities as trade unions, it 
is after all in essence and principle 
merely a procedural matter. As a 
matter of substantive law, all the 
members of the union engaged in a 
combination doing unlawful injury 
are liable to suit and recovery, and 
the only question is whether when 
they have voluntarily, and for the 
purpose of acquiring concentrated 
strength and the faculty of quick unit 
action and elasticity, created a self- 
acting body with great funds to ac- 
complish their purpose, they may not 
be sued as this body, and the funds 
they have accumulated may not be 
made to satisfy claims for injuries 
unlawfully caused in carrying out 
their united purpose.” ** 


* Professor James Moore seems to differ 
with this conclusion. See 3 Moore, Federal 
Practice J 1725 (1948). 

"90 F. Supp. at p. 542. Judge Rifkind 
thus answers the question he raised a month 
earlier in Tisa v. Potofsky, see footnote 24. 

® 217 F. 2d at 691-692. 

"The conclusion of the Second Circuit 
in the Rock Drilling case that Sec. 301(b) 
does not expand the jurisdiction of the 
federal courts by creating new substantive 
rights, as does Sec, 301(a), seems to have 
the support of all federal courts that have 
discussed the question. Amazon Cotton Mill 
Company v. Textile Workers, 14 Lapor CASES 
{ 64,443, 167 F. 2d 183 (CA-4, 1948); Mur- 
phy v. Hotel Employees, 20 Lasor Cases 
{ 66,485, 102 F. Supp. 488 (DC Mich., 1951); 
Kriss v. White, 17 Lapor Cases § 65,514, 87 
F. Supp. 734 (DC N. Y., 1949); compare 
Tunstall v. Brotherhood of Locomotive Fire- 
men & Enginemen, 148 F. 2d 403 (CA-4, 
1945); Brooks v. Hunkin-Conkey Construction 
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Company, 19 Lasor Cases § 66,209, 95 F. 
Supp. 608 (DC Pa., 1951). 

® See general discussion in 2 Moore, Fed- 
eral Practice § 1.02-.13 (1948). 

*The word “joint” is used here in dis- 
tinction to the word “several.” Section 301 
(b) does not apply where the damage was 
suffered by the individua! union members 
rather than by the union itself. In that in- 
stance, the cause of action exists in the 
individual members, and the union may not 
maintain a suit under Sec. 301(b). Rock 
Drilling Union v. Mason & Hanger Company, 
27 Lapor Cases { 68,855, 217 F. 2d 687 
(CA-2, 1954), aff’'g 90 F. Supp. 539 (DC 
N. Y., 1950), cert. den., 349 U. S. 915 
(1955). See Association of Westinghouse 
Salaried Employees v. Westinghouse, footnote 
29. See, also, footnote 35. 

* 259 U. S. 344, 390-391. See, also, Bushy 
v. Electric Utility Employees Union, 79 U. S. 
App. D. C. 336, 338, 147 F. 2d 865, 867 
(1945). 
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The significance of any change 
brought about by Section 301(b), 
however, is very small. Three factors 
make this so. First of all, unions 
were already suable as entities in the 
vast majority of situations. As seen 
above, they were already suable where 
federal jurisdiction was based on a 
federal question. Further, under Fed- 
eral Rule 17(b) they were suable as 
entities under the diversity jurisdic- 
tion of any district court sitting in a 
state that allowed unions to be so 
sued. In 1947 that took in at least 
25 of the states ® and the District of 
Columbia.* Thus the only area where 
a change has been made is in the dis- 
trict courts of the 24 or less states 
that do not allow unions to be sued as 
entities, and then only when diversity 
jurisdiction is invoked. 

The second factor is the class suit. 
It has long been recognized that when 
a union cannot be sued as an entity 
its members may be sued as a class, 
thus effectuating practically the same 
result. It will be helpful to pause at 


this point to examine briefly the class 
suit as it affects the problem of suing 
the unincorporated labor organization.” 


Class Suit 


The class action has long been 
known in the law, being a creation 
of equity to take care of the very 
problem we are discussing here: the 
practicality of suing a large number 
of persons.** Under the influence of 
Mr. Justice Story this device was im- 
ported into the United States. But 
in the federal courts it remained a 
mere equitable remedy, embodied in 
equity rule 38,"° until the Federal 
Rules of Civil Procedure were adopted 
in 1938. Rule 23 of the new rules 
embodied a substantial restatement of 
equity rule 38, but applied it to all 
actions whether previously denomi- 
nated legal or equitable : ™ 


“(a) Representation. If persons 
constituting a class are so numerous 
as to make it impracticable to bring 
them all before the court, such of 


*S. Rept. 105, Pt. 2 (Minority), 80th 
Cong., Ist Sess. 15 (1947). H. Rept. 245 
(Minority), 80th Cong., Ist Sess. 108-109 
(1947), states that the number is 35. Senate 
Report 105, Pt. 2, p. 15, while putting the 
number at 25, reports that another ten states 
allow plaintiffs to reach union assets through 
a class suit against union members. For a 
recent survey of the problem, see Forkosch, 
article cited at footnote 2. 

“Busby v. Electric Utilities Employees 
Union, cited at footnote 64; Operative Plas- 
terers’ Association v. Case, cited at footnote 
15. This rule has been established by the 
District of Columbia courts. The view that 
any suit brought in the District of Columbia 
courts is founded upon federal-question ju- 
risdiction has been rejected. Therefore, 
Rule 17(b) applies to the district as if it 
were a state. Fennell v. Bache, 74 App. D. C. 
247, 123 F. 2d 905 (1941). And see Rule 
8l(e), Federal Rules of Civil Procedure 
(1957). 

“The third factor is the diversity needed 
for diversity jurisdiction, which will be 
discussed below. 

* See, for example, Cockburn v. Thompson, 
33 Eng. Rep. 1005 (Ch. 1809); Brown v. 
Vermuden, 1 Ch. Cas. 272 (1676). A good 
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review of the history and purpose of the 
class suit can be found in Hansberry v. Lee, 
311 U. S. 32 (1940). And see Chief Judge 
Sanborn’s discussion in Montgomery Ward 
& Company v. Langer, 168 F. 2d 182 (CA-8, 
1948), at p. 187. Judge Sanborn suc- 
cinctly states: “The class action was an 
invention of equity . . . mothered by the 
practical necessity of providing a procedural 
device so that mere numbers would not 
disable large groups of individuals, united 
in interest, from enforcing their equitable 
rights nor grant them immunity from their 
equitable wrongs.” 

“See Story, Equity Pleading (2d ed., 
1840); Beatty v. Kurtz, 27 U. S. (2 Pet.) 
566 (1829); West v. Randall, 29 Fed. Cas. 
718 (No. 17,424) (C. C, R. L, 1820). 

* Equity Rules, 226 U. S. 649 (1913); 
Ehrlich v. Willenski, cited at footnote 3. 
See, also, Farmers Co-operative Oil Company 
v. Socony-Vacuum Oil Company, 43 F. Supp. 
735 (DC lowa, 1942). 

™See notes of Advisory Committee on 
Rules, reprinted in 28 USCA following 
Rule 23, at p. 146 (1958) ; Montgomery Ward 
& Company v. Langer, case cited at footnote 
68, and the problems raised in the concur- 
ring opinion of Judge Johnson. 
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them, one or more, as will fairly in- 
sure the adequate representation of 
all may, on behalf of all, sue or be 
sued, when the character of the right 
sought to be enforced for or against 
the class is 


“(1) joint, or common, or second- 
ary in the sense that the owner of a 
primary right refuses to enforce that 
right’ and a member of the class there- 
by becomes entitled to enforce it; 


“(2) several, and the object of the 
action is the adjudication of claims 
which do or may affect specific prop- 
erty involved in the action; or 


“(3) several, and there is a com- 
mon question of law or fact affecting 
the several rights and a common re- 
lief is sought.” * 

Thus today the class suit offers a 
practical method whereby an unin- 
corporated labor organization may 
sue or be sued, as long as the requi- 
sites are followed.” The fact that the 


union may consist of thousands of 
members scattered throughout the 
United States, rather than being a 
detriment to such a suit, is the very 


reason for its existence.* But the 
class must be some definable body.” 
An example in labor law in which a 
proper class was held not to have 


There is nothing fanciful about labor 
time-savings. They are very, very 
real. But “labor savings’’ in the 
sense of reducing payrolls and con- 
verting dollar labor-savings into 
added profit are as fanciful as Alice 
in Wonderland's adventures. 
—Allen W. Rucker 


existed is Giordano v. Radio Corpora- 
tion of America.** The suit involved 
an intraunion fight with Local 103 
of the United Electrical, Radio and 
Machine Workers of America. 
was brought by Giordano as repre- 
sentative of the members of the local 
loyal to him against the president and 
secretary of the local and those mem- 
bers acting in concert with them, The 
court held that, though the member- 
ship of an unincorporated union may 
constitute a class, “this is not such 
a class aS may support a true class 
suit for it is too ill-defined and ephem- 
eral in make-up. Those who agree 
with the plaintiff today may be per- 
suaded tomorrow to take sides with 
his opponents in the Local. Ina true 
class suit the plaintiffs stand in judg- 
ment for the class and a judgment for 
or against the plaintiffs benefits or 
binds each member of the class per- 
sonally under the principle of res 


™ Federal Rules of Civil Procedure 23(a) 
(1957). Rule 23(b) applies to shareholder 
derivative suits. Rule 23(c) sets down the 
necessity of notice to class members when 
a class suit is compromised or settled. Nei- 
ther is pertinent to this paper. 

™ See, for example, Montgomery Ward & 
Company v. Langer, case cited at footnote 
68; Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, case cited at footnote 
61; Underwood v. Maloney, 23 Laspor CASES 
{ 67,588, 14 F. R. D. 222 (DC Pa., 1953); 
Tisa v. Potofsky, case cited at footnote 24; 
Malarney v. Upholsterers’ International Union, 
7 F. R. D. 403 (DC Pa., 1947); Green v. 
Fravatt, 19 F. Supp. 87 (DC Pa., 1937). 

™ Advertising Specialty National Association 
v. FTC, 238 F. 2d 108, 119 (CA-1, 1956); 
Booth v. Security Mutual Life Insurance 
Company, 33 Lapor Cases §[ 71,074, 155 F. 
Supp. 755 (DC N. J., 1957); Gonzales v. 
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Sheely, 96 F. Supp. 1004 (DC Ariz., 1951); 
Tisa v. Potofsky, cited at footnote 24. The 
test for the existence of a situation in which 
class action can be used is said to be “im- 
practicability.” But “impracticability” does 
not exist only because of numbers. It can 
also exist because membership of the class. 
is not fixed but changes from year to year. 
See Advertising Specialty National Associa- 
tion v. FTC; Pacific Fire Insurance Company- 
v. Reiner, 45 F. Supp. 703 (DC La., 1942); 
3 Moore, Federal Practice { 23.05 (2d ed... 
1948). 

*® Hansberry v. Lee, cited at footnote 68; 
Redmond v. Commerce Trust Company, 144 
F. 2d 140 (CA-8, 1944). 

%18 Lapor Cases 65,889, 183 F. 2d 558: 
(CA-3, 1950). See, also, Gray v. Reuther,. 
99 F. Supp. 992 (DC Mich., 1951), aff'd 
201 F. 2d 54 (CA-6, 1952). 
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judicata. The members of the class 
must, therefore, be capable of definite 
identification as being either in or out 
of it. Such would not be possible in 
a case, such as this, of fluid factional 
groups in a labor union.” 


A problem arises in distinguishing 
this situation from the many in which 
it was held that a proper class did 
exist." One case particularly pre- 
sents a situation close to that existing 
in Giordano. A class suit was filed 
on behalf of the Food, Tobacco, 
Agricultural and Allied Workers Union 
of America against four individual 
members of the executive board of 
the CIO as representatives of the 
board, with the object of enjoining 
expulsion of the Food Union from the 
CIO. The defense was raised that 
the executive board is not a proper 
class because, as it contains repre- 
sentatives of the accused unions who 
undoubtedly oppose expulsion, there 
is not that community of interest 
necessary for a class action. The 
court held that the class suit was 
proper because “the action which 
the plaintiffs seek to enjoin is not 
the action of individual members of 
the Board, but of the Board itself.” ™ 
In line with this latter case are those 
in which the action is between the 
. members of a local as a class, on one 
hand, against members of a national 
or international as a class, on the 
other, for allegedly illegal bolting or 
expulsion of the local.*® It can be as- 
sumed that some members of the 


local are loyal to the parent body. 
Perhaps the distinction between this 
situation and Giordano is that, when in 
reality there is a controversy between 
two bodies and the representatives 
before the court can be depended 
upon to stand for the best interests 
of each, a class suit will lie. But 
when there is a fight within one body 
neither side can claim to be a class. 
Yet, such a view would exclude from 
the class-suit device all intraorgani- 
zational fights as, for example, the 
rank and file suing its officers for al- 
leged corruption, especially where 
some of the rank and file support the 
officers. Thus it would seem that the 
view expressed in Giordano is too 
narrow and should not be followed. 


Upon analysis, Giordanc, no matter 
what words the Third Circuit used, 
is a problem of representation. Gior- 
dano first claimed to represent all mem- 
bers of the local and then all members 
of the local not in concert with his 
opponents. All he really represented 
was 15 others who like himself were 
being expelled from the union. 


The problem of representation is 
one of fact: will the named representa- 
tive adequately protect the interests 
of the whole class in the litigation? ™ 
If so, the representation is good; if 
not, it fails. One thing certain is that 
the representative must be a member 


of the class. Thus a union cannot sue 
or be sued as the representative of its 
members by a class action.*? Ade- 
quate representation has been held 


* 183 F. 2d at 560-561. 

* Nonmember sues all members of union: 
Pascale v. Emery, cited at footnote 14; 
Malarney v. Upholsterers’ International Union, 
cited at footnote 73; members of the in- 
ternational sue members of the local for 
bolting to rival international: Fitzgerald v. 
Abramson, 18 Lapor Cases {§ 65,665, 89 F. 
Supp. 504 (DC N. Y., 1950); members of 
local sue members of international for in- 
ternational taking over local union under 
alleged supervisory power: Underwood v. 
Maloney, cited at footnote 73. 


Suing the Unincorporated Union 


* Tisa v. Potofsky, cited at footnote 24. 

*° Underwood v. Maloney, cited at footnote 
73; Fitzgerald v. Abramson, cited at foot- 
note 78. 

* Federal Rules of Civil Procedure 23(a) 
provides that the representative of the class 
can be “such of them, one or more, as will 
fairly insure the adequate representation 

* Ackerman v. International Longshoremen’s 
Union, 19 Lapor Cases § 66,221, 187 F. 2d 
860 (CA-9, 1951), rev’g 82 F. Supp. 65 

(Continued on following page) 
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to exist when the members named 
have been the president of the union,** 
president, treasurer, and member of 
the executive board,** business agent 
of a local,®*> one who was both a mem- 
ber of a 17-man governing committee 
and a district president of an inter- 
national,“* and an ousted president 
and 12 members of a local.*’ An in- 
teresting case in this area is Tunstall 
v. Brotherhood of Locomotive Fire- 
men,®® in which the Fourth Circuit 
equated the representation question 
with that of service, finding the cri- 
teria for the two to be the same. The 
suit, as far as is here material, was 
brought against the members of the 
national brotherhood, two of its lodges, 
and W. M. Munden, the chairman of 
one of the lodges. No officer of the 


parent organization was joined or 
served. The court, taking a realistic 
view and sweeping aside legal techni- 
calities, found that Munden and one 
of the subordinate lodges were fairly 


representative of the brotherhood, for 


they, “as a matter of fact, did bring 
the brotherhood in, fighting.” ** 


Thus we see that the class-suit de- 
vice of Federal Rule 23(a), with its 
problems, has been extensively used 
to enable one to sue a labor union in 
federal court when it could not be 
sued as an entity. However, one 
qualification must be made to any flat 
statement on the availability of the 
class action. The Third Circuit re- 
cently held that, if the state in which 
the federal court sits does not allow 
class actions against or on behalf of 
an unincorporated association, such a 
suit cannot be entertained in federal 
court when jurisdiction is based on 
diversity.°° Thus Rule 23(a) has been 
reconciled with the requirements of 
Rule 17(b) to mean that federal courts 
have jurisdiction over class actions 
involving unincorporated associations 
only when the jurisdiction of the 
court is invoked on some basis other 
than diversity, or, if diversity is the 
basis of jurisdiction, when the state 


(Footnote 82 continued) 

(DC Hawaii, 1949); American Newspaper 
Guild v. Mackinnon, 108 F. Supp. 312 (DC 
Utah, 1952); Joint Council Dining Car Em- 
ployees, Local 370 v. New York Central 
Railroad Company, 7 F. R. D. 376 (DC IIL, 
1946); UAW v. Wilson Athletic Goods Manu- 
facturing Company, 119 F. Supp. 948 (DC 
Ill., 1950); Rock Drilling Union, Local 17 
v. Mason & Hanger Company, cited at foot- 
note 63; Moreschi v. Mosteller, 28 F. Supp. 
613 (DC Pa., 1939). 

But see Arkadelphia Milling Company v. 
St. Louis Southwestern Railway Company, 
249 U. S. 134, 145 (1918), and Mitchell v. 
Reigel Textile, Inc., 259 F. 2d 954 (CA of 
D. C., 1958), which are apparent exceptions 
to the rule. However, they can be recon- 
ciled with the general rule if their import is 
' limited to situations in which the court is 
re-establishing the status quo which an 
erroneous judgment of the court disturbed. 

* Tisa v. Potofsky, cited at footnote 24; 
Fitzgerald v. Abramson, cited at footnote 78. 

Malarney v. Upholsterers’ International 
Union, cited at footnote 73. 

* Pascale v. Emery, cited at footnote 14. 

* Pascale v. Emery, cited at footnote 14. 

* Tisa v. Potofsky, cited at footnote 24. 
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“Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, cited at footnote 61. 

* Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, cited at footnote 61, 
at p. 406. 

Underwood v. Maloney, 34 Lapor Cases 
7 71,402, 256 F. 2d 334 (CA-3), cert. den., 
34 Lapor Cases § 71,529, 358 U. S. 864 
(1958); Lloyd A. Fry Roofing Company v. 
Textile Workers of America, 149 F. Supp. 
695, petition for reargument denied, 152 F. 
Supp. 19 (DC Pa., 1957). Both cases in- 
volve Pennsylvania law. This writer is 
aware of no other state which prohibits 
class actions against unincorporated asso- 
ciations, though he has not made a thorough 
inquiry into the matter. 

The Underwood and Fry cases are in con- 
flict with Malarney v. Upholsterers’ Inter- 
national Union, cited at footnote 73, and 
Philadelphia Teachers, Local 192 v. American 
Federation of Teachers, 44 F. Supp. 345 (DC 
Pa., 1942), which held that Pennsylvania 
did permit class actions involving unincor- 
porated associations. The Pennsylvania au- 
thorities relied upon by the courts in the 
latter two cases, however, are all prior to 
1939, in which year Pennsylvania changed 
its rule. 
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in which the federal court is held 
permits such a class action. 


Because of the general availability 
of the class action, Section 301(b) of 
the Labor Management Relations Act 
does not in reality make labor or- 
ganizations more suable than they 
were before, except in Pennsylvania. 
But, as Section 301(b) does make it 
possible to eliminate a fiction in the 
law, the question arises whether the 
class suit is now obsolete as far as 
labor organizations are concerned.” 
It is submitted that the class suit will 
not so disappear, but rather that Sec- 
tion 301(b) will little deter the at- 
torney from using the class action in 
diversity suits.” 


Diversity 

The diversity jurisdiction of the 
federal courts stems from Article ITI, 
Section 2, of the Constitution, as im- 
plemented by Section 1332 of Title 


28, United States Code.** Their seem- 
ingly clear directions have been sub- 
ject to application and interpretation 


by the courts until they are some- 
times not so readily clear. That has 
occurred in the area under discussion 
here. And thus we find the third 
factor that makes Section 301(b) rela- 
tively unimportant. 


As seen earlier, an unincorporated 
association until recently was not 
recognized as a person in the law. 
Thus it could not have citizenship of 
its own. Rather, it possessed the citi- 
zenship of all its members, for they 
were the only ones who could sue or 
be sued.** These rules, of course, 
were applied to labor organizations.* 
Now, when unions are recognized as 
persons in the law, we find that the 
old rules of citizenship have stuck. 
Therefore when one tries to sue an 
unincorporated union in federal court 
as an entity within the diversity juris- 
diction of that court, he finds that the 
union has the citizenship of all its 
members.” That usually can effec- 
tively end any thought of diversity 
jurisdiction. Section 301 of the Labor 
Management Relations Act does not 
change this situation, because the 


"Of course, if this writer’s reading of 
Sec. 301(b) is not accepted, the class suit 
will lose none of its importance. 

"Tt is clear that Sec. 301(b) is only per- 
missive and does not do away with class 
suits altogether: “Any such labor organiza- 
tion may sue or be sued as an entity.” 61 
Stat. 156 (1947), 29 USC 185(b) (1952). 
Tisa v. Potofsky, cited at footnote 24. But 
see Schatte v. International Alliance of Theat- 
rical Stage Employees and Moving Picture 
Machine Operators, 16 Lasor Cases §[ 65,259, 
84 F. Supp. 669, 673 (DC Cal., 1949) (dic- 
tum). See, also, Tunstall v. Brotherhood of 
Locomotive Firemen & Enginemen, cited at 
footnote 61, where the argument that Fed- 
eral Rules of Civil Procedure 17(b) limits 
class suits is rejected. 

* 28 USC Sec. 1332 (1952) reads as fol- 
lows: “(a) The district courts shall have 
the original jurisdiction of all civil actions 
where the matter in controversy exceeds 
the sum of $3,000 exclusive of interest and 
costs, and is between: (1) Citizens of dif- 
ferent States ....” This section has since 
been amended by 72 Stat. 145 (1958), so 
that the jurisdictional amount is now $10,000. 
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“Thomas v. Board of Trustees, 195 VU. S. 
207 (1904); Great Southern Fireproof Hotel 
Company v. Jones, 177 U. S. 449 (1900); 
Chapman v. Barney, 129 U. S. 677, 682 
(1889); Lafayette Insurance Company v. 
French, 59 U. S. (18 How.) 451 (1856). 

* See, for example, Wise v. Brotherhood 
of Locomotive Firemen, 252 Fed. 961, 965 
(CA-8, 1918); Sanders v. International As- 
sociation of Bridge Workers, 120 F. Supp. 
390 (DC Ky., 1954); Worthington Pump & 
Machinery Corporation v. United Electrical 
Workers, Local 259, 10 Lasor Cases § 62,838, 
63 F. Supp. 411 (DC Mass., 1945); Interna- 
tional Allied Printing Association v. Master 
Printers Union, 34 F. Supp. 178 (DCN. J., 
1940); Russell v. Central Labor Union, 1 F. 
2d 412 (DC IIL, 1924). 

* Lloyd A. Fry Roofing Company v. Textile 
Workers of America, cited at footnote 90; 
American Newspaper Guild v. Mackinnon, 
cited at footnote 82; Murphy v. Hotel Em- 
ployees, cited at footnote 61; Sun Shipbuild- 
ing & Drydock Company v. Industrial Marine 
Workers, 95 F. Supp. 50 (DC Pa., 1950). 


only provision that waives diversity 
of citizenship applies solely to actions 
for breach of contracts between an 
employer and a labor organization or 
between labor organizations.” 


On the other hand, when a suit is 
brought by or against a class in fed- 
eral court and jurisdiction is based 
on diversity, only the citizenship of 
the representatives is counted.** There- 
fore as a practical matter the class 
suit may remain as the main vehicle 
for bringing an action upon diver- 
sity jurisdiction even though a union 
now has legal capacity to sue and 
be sued.* 


If these present requirements for 
diversity jurisdiction over an unin- 
corporated association remain un- 
changed, at least as far as labor 
organizations are concerned, Section 
301(b), contrary to the intent of Con- 
gress, will be no improvement on the 
situation previously existing. There- 
fore it would seem that further change 
is called for. One answer might be 
a system of required registration for 
unions, either with the states or with 
the federal government; in the latter 
case the union would specify a state 
of domicile. This would be somewhat 
like incorporation. But it should not 
be forced incorporation, since incor- 
poration is historically thought of as 
a privilege, and such a feeling should 


not arise as to unionization. Here lies 
the danger of such a proposal, for 
some legislature will try to attach 
conditions to registration.’”° 


The answer this writer would have 
liked to submit is that in any state 
where a union is not recognized as 
an entity in state courts the federal 
courts should extend that recognition 
so as to achieve justice, even where 
diversity is absent. The Constitution, 
however, stands in the way of that 
answer. 


The solution that this writer does 
submit is a change in the requisites 
for diversity so that an unincorpo- 
rated labor organization can be treated 
as a corporation which takes the 
citizenship of the state of its incorpo- 
ration or, under the 1958 amendment 
to 28 USC Section 1332, of “the State 
where it has its principal place of 
business.” *°* Admittedly this would 
raise new problems. What criteria 
should be used in finding the state of 
citizenship? The ready answer is the 
state that contains the principal office 
of the union. Then comes the ques- 
tion of what constitutes “the principal 
office.” That would be a matter of 
fact depending on the circumstances 
of the case. It certainly would be no 
more difficult than deciding whether 
a corporation has sufficient contact 
with a state for a suit against it to be 


"Sec. 301(a), 61 Stat. 156 (1947), 29 
USC Sec. 185(a) (1952). See Murphy v. 
Hotel Employees, cited at footnéte 61. 

* Montgomery Ward & Company v. Langer, 
cited at footnote 68; Fitzgerald v. Abramson, 
cited at footnote 78; Malarney v. Upholster- 
ers’ Union, cited at footnote 73; Philadelphia 
Teachers, Local 192 v. American Federation 
of Teachers, cited at footnote 90; Interna- 
tional Allied Printing ‘Trades v. Master Print- 
ers Union, cited at footnote 95. See Supreme 
Tribe of Ben Hur v. Cauble, 255 U. S. 356 
(1921); Ketcher v. Sheet Metal Workers, 24 
Lapor Cases § 68,039, 115 F. Supp. 802 (DC 
Ark., 1953). 

“If a suit brought by or against a union 
as an entity is untenable because of lack 
of diversity, the courts are liberal in allow- 
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ing the pleadings to be amended so as to 
turn the action into a class suit. IJnterna- 
tional Allied Printing Trades v. Master Print- 
ers Union, cited at footnote 95; Moreschi v. 
Mosteller, cited at footnote 82; American 
Steel & Wire Company v. Wire Drawers’ 
Union, 90 F. 598 (DC Ohio, 1898). 

* Compare Sec. 9(h) of the Labor Man- 
agement Relations Act, 61 Stat. 143 (1947), 
29 USC Sec. 159(h) (1952), which requires 
an annual non-Communist affidavit from 
each officer of any labor organization desir- 
ing to utilize the facilities of the NLRB. 
See American Communications Association v. 
Douds, 339 U. S. 382 (1950), where the 
Supreme Court found such a requirement to 
be constitutional. 

™ 72 Stat. 415 (1958). 
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brought there,’®? or deciding where a 
corporation has its “principal place of 
business.” ‘True, there may be doubt- 
ful situations where a plaintiff want- 
ing to sue in federal court on diversity 
would have to take his chances with 
the court’s interpretation of the facts 
of citizenship. Yet, a prudent plain- 
tiff in that situation has the alterna- 
tives of the class suit in federal court 
or, if permissible, a suit in state court. 
He would be no worse off than he is 
today. 


The point is, however, that Con- 
gress by enacting Section 301(b) has 
given the courts a clear indication of 
its will that they should find a way 
to eliminate the technicalities stand- 
ing in the way of vindication of rights 
by or against unincorporated labor 
organizations. Congress itself has 
eliminated one of the main technicali- 
ties. If the courts refuse to carry 
through and solve the remaining prob- 
lems, they will be shirking their duty. 

[The End] 


LABOR RELATIONS—Continued from page 10 


“Such violation, in our opinion, con- 
stitutes an abandonment or waiver of 
their right to pursue the arbitration 
provision.” 

Therefore, the court issued a prelimi- 
nary injunction against the arbitration. 
—Wyoming Radio, Inc. v. National 
Association of Broadcast Employees & 
Technicians, 38 Lasor Cases § 65,786. 


Strike Need Not Preclude 
Arbitration 


The New York Supreme Court, 
Bronx County, apparently takes an- 
other point of view. Recently, it ruled 
that “assuming an alleged violation 
of the no-strike contract clause, the 
respondent union is still not prevented 
from invoking the arbitration called 
for in the contract.” 

In this case, the court was asked 
to stay arbitration which had been 
initiated by a union over a grievance 
arising under the collective bargain- 
ing agreement in effect between the 
parties. The employer contended (1) 
that the union had not fully complied 
with a contract provision in that writ- 


ten notice of intention was untimely, 
(2) that the union’s agent had con- 
ducted a “wildcat” strike in violation 
of a no-strike clause in the contract 
and (3) that no arbitrable issue ex- 
isted between the parties. The com- 
pany also maintained that since the 
dispute was then pending before the 
NLRB the union was barred from 
exercising its right to arbitration. 


The court found that “the notice of 
intention to arbitrate was timely,” 
that it was for the arbitrator and not 
the court to determine whether a 
strike in violation of the no-strike 
clause terminated the contract so as 
to preclude arbitration thereunder, and 
that arbitrable issues did exist.— 
S. H. Pomeroy Company v. Retty, 38 
Cases { 65,803. 


Damages for Breach 
of No-Strike Clause 


An employer sued an international 
union and its local for damages re- 
sulting from the breach of a no-strike 
clause. The contract was signed 
“United Packinghouse Workers of 
America, C. I. O., for and on behalf 


™ For the Supreme Court’s latest pro- 
nouncement on this subject see McGee v. 
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International Life Insurance Company, 355 
U. S. 220 (1957). 
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of Local Union No. 36.” It was 
approved by the president, secretary- 
treasurer, and district director repre- 
sentative of the UPWA and also by 
a local union committee. 


The international contends that 
the description of the parties in the 
contract, together with the signatures, 
clearly and unambiguously shows that 
it was acting as agent for Local No. 
36 in negotiating the contract and 
that it was not a principal. 


“Collective bargaining agreements 
are unique in character and a field 
unto themselves,” said the court. 


“Their principal objectives are to 
effect better working conditions for 
employees and to achieve industrial 
peace between employers and em- 
ployees.” 


The purpose and interest of both the 
local and parent organizations are the 
same. The only difference is that the ac- 
tivities of the national are directed to- 
ward the members of all of its locals. 
In some instances, benefits, including 
wages, may be controlled by a na- 
tional policy. The international nego- 
tiated this contract for the benefit of 
a particular group of its members, 
that is, the group comprising Local 
No. 36. 

“We think,” the court stated, “that, 
considering this contract in its en- 
tirety, and not ignoring the inherent 
relationship between a national and 
local union, it cannot be said that the 
use of the words ‘for and on behalf 
of Local No. 36’ clearly and unam- 
biguously establishes that UPWA was 
acting as an agent and not as a 
principal and are not subject to ex- 
planation. When the parent associa- 
tion negotiates a contract for a local, 
it is acting in behalf of some of its 
members and thus is fulfilling its 
own purposes.”—-United Packinghouse 
Workers of America v. Mauer-Neuer, 
Inc., 38 Lasor Cases 65,974. 
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Discriminatory Discharge 

Two recent discriminatory discharge 
cases point up how an employer won 
one and lost the other. The super- 
visor called the worker into his office 
and read a statement to him stating 
that he was being terminated for 
soliciting union members on company 
time, which was against company 
policy. The statement also indicated 
that he had been warned two times 
about soliciting memberships for the 
union and interfering with the work 
of other employees on company time. 
The Board held that the employer 
had a rule prohibiting workers from 
soliciting on behalf of the union dur- 
ing working hours, and that the dis- 
charge was for infraction of company 
rules—F. C. Huyck & Sons, 125 
NLRB, No. 34. 


In the other case, an employee was 
suspected of union activities and, when 
questioned by the employer, readily 
admitted that he was a member of 
the union. The employer claimed the 
discharge was motivated by economic 
considerations but, almost simultane- 
ously with the discharge, other em- 
ployees were given a wage increase. 
The employer contended the discharged 
employee was a supervisor. The Board 
pointed out that if he was a super- 
visor then other employees in the 
same department were also super- 
visors in view of their pay, which 
would have left the department with 
six supervisors and six rank-and-file 
employees—one supervisor for every 
employee. The employer also said 
that the discharge was partly for the 
poor quality of the employee’s work, 
but two weeks before the discharge 
the employee had received a $25-per- 
month raise.—Fullerton Publishing 
Company, 125 NLRB, No. 30. 
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Picketing for Recognition 
By DAVID L. BENETAR 


This review of the restrictions on recognition picketing by the new 
federal labor law and by the law of New York State first appeared 
in the Columbia Law School News for November 4, 1959. The author is 
a member of Nordlinger, Riegelman, Benetar & Charney, New: York City. 


ICKETING BY A UNION to compel its recognition as sole col- 
lective bargaining representative for employees of a given estab- 
lishment has been placed under dual and differing restrictions by the 
Labor-Management Reporting and Disclosure Act of 1959. For em- 
ployers whose volume of business brings them under the jurisdictional 
standards announced by the National Labor Relations Board, such 
picketing is now regulated by federal statute and is subject (under 
certain specified conditions) to restraint at the suit of the National 
Labor Relations Board, but not at the suit of a private litigant. Pick- 
eting of smaller employers for recognition is not regulated by the 
federal act, but is left to state regulation. In New York, this means 
regulation by the courts, because the New York State labor relations 
law does not deal with this subject. We shall briefly review the 
differing restrictions imposed on recognition picketing by the new 
Congressional enactment and by the law of New York State. 


Federal Restrictions 
The new federal act provides in substance that picketing, or the 
threat of it, “where an object thereof is forcing or requiring an em- 
ployer to recognize or bargain with a labor organization as the rep- 
resentative of his employees, or forcing ... the employees of an 
employer to accept ... such labor organization as their collective 
bargaining agent” is forbidden (1) where the employer has lawfully 
recognized another union and is under a contract with it, which would 
bar an election, (2) where a valid election has been held among the 
employees during the preceding 12 months or (3) where the picketing 
has been conducted without an election petition having been filed 
within a reasonable period of time, not exceeding 30 days. Should a 
petition for an election be filed, it is to be given preferred and expedited 
handling, and an election is to be held “forthwith” even in the absence 
of a showing of substantial interest (authorization cards signed by at 
least 30 per cent of the affected employees) by the union (Labor-Man- 
agement Reporting and Disclosure Act of 1959, Section 704(c)). 


It is provided, further, that informational picketing, namely, 
picketing to advise the public that an employer is nonunion, may not 


Picketing for Recognition 


be enjoined unless an effect of it is 
interference with pickups or deliveries 
of goods or unless it causes other 
workers to refuse to cross the picket 
line. 

Injunctions under this act may be 
sought only by the NLRB. The 
Board is expressly directed to give 
preference to these cases in applying 
for injunctive relief. 


It may confidently be predicted that 
the provisions summarized will be 
the subject of extensive controversy 
and litigation before their interpreta- 
tion is authoritatively settled. For 
example: The question of what period 
of time less than 30 days will be 
considered “reasonable” under the 
third category outlined above will 
surely be vigorously disputed. Its 
ultimate resolution may well consist 
merely of generally worded criteria 
to be applied in practice on a case-by- 
case basis. Equally inviting to the 
contentious mind will be the argu- 
ments pro and con on whether a 
union may successfully use the device 
of a picket line to obtain the expedited 
election provided for in the same 
third category, without having or 
showing a substantial interest on the 
part of the employees involved. One 
of the coauthors of the bill has al- 
ready publicly declared that no such 
result was intended (statement by 
Congressman Graham A. Barden 
(Democrat, North Carolina) in Con- 
gressional Record of September 12, 
1959, page A 8061). The new statute, 
therefore, will not automatically and 
in itself solve all of the problems con- 
nected with the subject of recognition 
picketing. It should go a long way, 
however, insofar as concerns estab- 
lishments within NLRB jurisdiction, 
to ending the most pernicious aspects 
of this coercive practice. 


State Restrictions 


The new federal statute expressly 
commits to state regulation all labor 
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disputes over which the National 
Labor Relations Board declines ju- 
risdiction. Inasmuch as the New York 
State Labor Relations Board is not 
empowered to take any action with 
respect to recognition picketing, regu- 
lation of it rests in the hands of the 
courts. The law, as it has developed 
through court precedents and as it 
stands today, may be described as 
follows: 


The landmark decision of Goodwins, 
Inc. v. Hagedorn, 20 Lasor Cases 
J 66,609, 303 N. Y. 300, was handed 
down by the New York Court of 
Appeals in 1951. It was a foreseeable 
judicial reaction to progressive abuse 
of picketing as an organizational device. 
The situations presented in Flor- 
sheim Shoe Store Company, Inc. v. Re- 
tail Shoe Salesmen’s Union, Local 287, 
6 Lapor Cases § 61,113, 288 N. Y. 188, 
and Haber & Fink, Inc. v. John Jones, 
18 Lazpor Cases § 65,846, 277 App. Div. 
176, exemplified this abuse of power 
and evoked decisions narrowing the 
once-unrestricted rights of unions to 
picket in their quest for recognition. 


In the Florsheim case, rival unions 
sought certification. One of them was 
selected by a vote of more than two 
to one over the other, and it was there- 
upon certified. A collective bargain- 
ing agreement between it and the 
company followed. The defeated rival, 
ignoring its defeat at the polls and the 
contract executed between the com- 
pany and the certified union, contin- 
ued its picketing. The picketing was 
enjoined, and the suit brought to en- 
join it was held not to involve a “la- 
bor dispute” under Section 876-a of 
the Civil Practice Act. 


In the Haber & Fink case, only one 


union was involved. It was over- 
whelmingly repudiated as bargaining 
agent by the workers in an election 
held two years after its original cer- 
tification. Despite the unmistakable 
message of rejection contained in the 
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employees’ ballots, the renounced 
union picketed for recognition. Again, 
the picketing was enjoined and the 
action was held not to constitute a 
“labor dispute.” 


The Florsheim and Haber & Fink 
cases established the principle that 
recognition picketing would be en- 
joined where it was conducted by a 
union which had been affirmatively 
rejected by the employees. It was 
but a step forward from these cases 
to say, as the court did in Goodwins, 
that picketing to compel a choice be- 
tween rival unions during the pend- 
ency of an election proceeding was 
illegal. The aftermath of the Good- 
wins decision was a growing body of 
lower-court decisions holding, in effect, 
that it was illegal to compel recogni- 
tion by the use of stranger pickets 
even where one union was involved. 


New Union Tactics 


The development just described 
led the unions to take a new tack, 
namely, to claim that the picketing in 
which they were engaged was not for 
the purpose of compelling recognition 
but for “organizational” purposes. 
Organizational picketing was de- 
scribed as picketing intended to “edu- 
cate” or “persuade” the employees 
and the public to support the union. 
The consequence of this distinction 
was to lead the courts to an inquiry 
into the motive for the picketing and 
to grant injunctions where the motive 
was found to be to compel recognition 
but to permit the picketing where its 
purpose was organizational in nature. 


The decision of the New York 
Court of Appeals, in 1954, in Wood v. 
O’Grady, 26 Cases 68,745, 307 
N. Y. 532, marked another important 
stage in the evolution of the law on 
this subject. One immediate conse- 
quence of the decision was to blur the 
significance of the dividing line be- 
tween recognition and organizational 
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picketing. While the case itself es- 
tablished no new general principle, 
the three separate opinions written 
by the majority of four which decided 
the case created doubt in the lower 
courts as to whether recognition pick- 
eting, even where clearly identified 
as such, could any longer be enjoined. 
After the lapse of four years from the 
Wood decision, however, there again 
appears a disposition on the part of 
the lower courts to halt recognition 
picketing and to restore the full vigor 
of the Goodwins case (Flagler Hotel 
Operating Company, Inc. v. Starr and 
Stein v, Baumann). 


Indeed, the very defendant union 
which was successful in the Wood 
case found itself enjoined in May, 
1958, in Homann v. O’Grady, 34 LABor 
Cases § 71,510, where the court said: 


“The plaintiff owns a liquor store. 
He has three employees, one who has 
been employed for 23 years, one for 
20 years and one for over 5 years. 
Defendant union has been trying for 
a period of 2 years to get them into 
the union. The employer has given 
free opportunity for the unicn’s efforts. 
The employees have not been con- 
vinced of the benefits of union mem- 
bership. Defendant O’Grady, the 
union president, deposes that ‘We do 
not believe all is lost and Mr. O’Neil 
(one of the clerks) and/or any other 
employee may ultimately change his 
mind.’ To help the employees to 
change their minds, the pickets have 
been placed near the establishment, 
to discourage customers from coming 
in, but chiefly to check deliveries of 
merchandise. This they have done. 


“There is, in the Court’s opinion, 
no labor dispute involved in this 
transaction. A union intent upon com- 
pelling unwilling clerks to join it is 
trying to cause loss to them if they 
do not join and loss to the employer 
if he does not make them join. The 
action is that of a union against an 
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employer and his employees for the 
purpose of unionizing a_ business 
against the desire of the help and the 
owner, or destroying it. High sound- 
ing phrases may be framed to make 
this sound right. ‘Labor dispute’ is 
not one of them. I think a more ac- 
curate description of what is going on 
is ‘unlawful coercion’; I think it is 
wrong, not right; and I believe the 
harm to plaintiff from its continuance 
may properly be described as _ir- 
reparable.” 


Thus, it has become increasingly 
evident that where the power of the 
picket line is being used to foist a 
union on employees who have not 
voluntarily chosen it, the courts are 
determined to act. The most recent 
expression of this determination by 
the court of appeals is found in Pleas- 
ant Valley Packing Company v. Talarico, 
35 Lapor Cases § 71,639, 5 N. Y. 2d 40. 


Irrelevancy of Motive 


The full judicial use of equity 
powers, however, has been restrained 
by the sweeping provisions of Section 
876-a of the Civil Practice Act. The 
conflict between the judicial determina- 
tion to prevent coercive picketing, on 
the one hand, and the provisions of 
that section, on the other, has placed 
a premium on inventiveness and sub- 
terfuge because of the different treat- 
ment accorded picketing, depending 
on the motive which inspired it. Thus, 
the efforts by the unions to denomin- 
ate all picketing as organizational and 
the efforts of employers to unmask 
the motives of such picketing and to 
reveal it as a weapon to compel 
recognition have enmeshed the courts 
in contests revolving about form—not 
substance. It has likewise tended to 
obscure the reality that picketing in 
this day and age has an economic 
effect which compels capitulation re- 
gardless of the motive which inspired 
it and regardless of the wishes of 
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those over whom representative status 
is sought. 


At issue here is a far more basic 
question than whether the union 
intends peaceful persuasion as dis- 
guished from pocketbook pressure. 
The question that should be faced 
and faced squarely, in our view, is 
whether a union—regardless of its 
claimed or real motivation—should be 
permitted the use of a weapon to 
compel recognition with so compul- 
sive a potential as the picket line. 
Ranged on one side of this question 
is the constitutional and statutory 
guaranty in the State of New York 
against any employee’s being com- 
pelled to accept a collective bargain- 
ing agent against his will. On the 
other side of the question is the 
union’s claim that the removal of this 
weapon would seriously impair its 
drive to impose uniform conditions of 
employment on all branches of an 
industry and to eliminate unorganized 
segments of a trade or business group. 
Brought up to support this argument 
is the claim that power of this nature 
is needed to “protect” the working 
conditions of the organized segments. 


We believe that the clash between 
these two concepts should be resolved 
in favor of the constitutional and 
statutory guaranty of freedom of 
choice. We do not feel that any 
group, in our modern-day society, 
should be given transcendent economic 
power to impose its will on another 
group, regardless of how lofty the 
motives ascribed to itself by the group 
seeking to achieve or protect its as- 
cendancy. Faced with a choice between 
economically compelled uniformity, 
on the one hand, and the individual 
right of selection, on the other, we 
would not hesitate to select the latter. 


It should not be supposed from 
anything we have said that neutraliza- 
tion of the picket line power described 
previously leaves the unions without 
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implements for their organizational 
drives. Quite the contrary! All of 
the avenues of approach normally 
used by unions in persuading employ- 
ees’ support remain open to them, The 
circular, the letter and the conversa- 
tional approach all stand unimpaired 
as organizational techniques. Indeed, 
the sum and substance of our view 
of this subject is that the unions 
should win their support, not dragoon 
it. Support achieved in this manner 
is open neither to criticism nor to 
judicial restraint. 


Suggested Legislation 


Legislative action is, of course, 
needed to implement the solution pro- 
posed above. 


As we have already noted, the 
sweeping language of Section 876-a 
of the Civil Practice Act has created 
doubt in the minds of' many judges 
as to the extent of the court’s power 
to grant an injunction—even where 
the facts plainly warrant it—against 
coercive picketing. This doubt should 
be dispelled. Section 876-a of the Civil 


provide that minority and stranger 
picketing conducted with the inten- 
tion of compelling recognition, or 
tending to have the effect of compel- 
ling or inducing recognition, does not 
constitute a labor dispute and may be 
enjoined. Such an amendment would 
not automatically and arbitrarily bar 
all picketing for organizational pur- 
poses. But, as the underscoring of the 
word “may” implies, it would put be- 
yond dispute the existence of discre- 
tion in the courts to extend their 
equity powers when the invocation of 
injunctive aid is appropriately re- 
quested. 


Dishonest unions have used stranger 
pickets (who are not and have never 
been, employed by the establishment 
picketed) as a means of extorting cash 
payments from the proprietor to “per- 
suade” the union to desist from such 
picketing. Honest unions have resorted 
to the same device as an easy way of 
compelling recognition by the em- 
ployer instead of winning it from the 
employees. The courts of our state 
should be empowered to act in either 


Practice Act should be amended to of these situations. [The End] 


GOOD YEAR AHEAD FOR BUSINESS 


The economy of the United States will continue to expand in 
1960, according to a panel of 15 nationally known economists who 
participated in the latest meeting of the National Industrial Confer- 
ence Board’s Economic Forum. The group, whose optimism was 
substantiated by President Eisenhower in his State of the Union 
Message, predicts that the expansion will progress at a faster rate 
during the first six months than in the final half of the year. 


The forum antitcipates that the Gross National Product, cur- 
rently at an annual rate of $480-485 billion, will rise by about 5 per 
cent by mid-1960, to $505 billion, and at a slower rate during the 
second half year, to about $515 billion. It is also anticipated that the 
gain will be largely in real product rather than in inflated prices. 


Relative price stability is foreseen in 1960, with the Consumer 
Price Index expected to rise by only one percentage point and with 
the Wholesale Price Index remaining more stable. 
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Arbitration 


Decisions « « « 


Developments 


Wages and Payments—Bonus 


Was a company justified in not pay- 
ing bonuses in disregard of its recent 
practice? 


In a recent arbitration award, Jo- 
seph M. Klamon ruled that a lumber 
company had not violated the pro- 
visions of its agreement with a union 
when the company declined to pay its 
employees a year-end bonus. Prior to 
1957, the company had paid a bonus 
each year for 20 years. In 1957 the 
company had suffered a loss as a 
resuit of the discontinuance of the 
operation of a railroad in the com- 
munity. In that year the issue was 
unsuccessfully arbitrated by the union 
because of a failure to correctly follow 
the grievance steps in the contract 
at the conclusion of that year. In 
1958 the company suffered another 
loss and again refused to pay the 
bonus. 


The union contended, on behalf of 
five employees, that the employees 
had been told at the time of employ- 
ment that they would receive a cer- 
tain monthly salary, plus a yearly 
bonus at the end of the year amount- 
ing to one twelfth of their gross 
annual salary. This had been the 
practice for 20 years prior to 1957. 
It was also argued by the union that 
when the contract was entered into 
between the parties in 1956, Article 
XII(m) provided that no existing 
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privileges enjoyed by an employee 
would be abridged or terminated dur- 
ing the life of the agreement. The 
union contention continued: 


“The position of the . . . [com- 
pany] is that they are only responsi- 
ble for a bonus in profitable years, 
but nowhere in the contract is this 
said! 

“.. . [Counsel for the company at 
the time of the contract negotiation] 
testified that he changed the clause 
that now appears in the contract by 
altering the words: Company’s ‘cur- 
rent policy’ to read Company’s ‘policy 
in the past.’ 

“We are at a loss to see where this 
has any significance whatsoever. If 
it was the company’s past policy not 
to pay bonuses in unprofitable years, 
then it was the company’s current 
policy, despite the fact that the con- 
tractual year was a profitable one. 


“It is a fundamental and a long 
established rule of contract law, that 
words of a contract will be construed 
most strongly against the party who 


” 


wrote them... . 


For its part, the company said: 

“Section (p) of Article III of the 
Union’s original proposal read: ‘All 
existing benefits, special awards or 
bonuses enjoyed by any employee at 
the time of the signing of this agree- 
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ment, shall continue to be in accord- 
ance with the current policy of the 
Company.’ (Emphasis supplied) .. . 
[Counsel for the company], pursuant 
to advice from the officers of the 
Company, informed . . . [the union 
representatives] that such a contrac- 
tual provision was unacceptable to 
the Company. . . . [Counsel for the 
company] pointed out that while the 
Company had paid a bonus to its 
employees in 1955 and for some years 
prior thereto, there had been years 
in the past when the Company had 
not operated at a profit and had not 
paid bonuses. . . . [He] added that 
in the event the Company should 
have a similar experience in the fu- 
ture it could not and would not pay 
bonuses. This position as so stated 
was satisfactory to the Union and 
immediately following this meeting 
. . . [Counsel for the company] re- 
wrote this clause to read: ‘All exist- 
ing benefits, special awards or bonuses 
enjoyed by any employee at the time 
of the signing of this agreement, shall 
continue to be in accordance with the 
Company's policy in the past,’ (Empha- 
sis added) and incorporated it in the 
Company’s counterproposals. Repre- 
sentatives of both the Union and the 
Company had subsequent negotiating 
meetings which culminated in the 
signing of a collective bargaining 


Joseph M. Klamon, arbitrator and 
chairman of the three-man arbitra- 
tion board, said: 


“Cases involving the discontinu- 
ance of bonuses seem always to at- 
tract great interest. The Union in 
such cases attempts to give the bonus 
the status of a vested property right 
on a par with wages and commissions 
due. The Company invariably stresses 
the fact that a bonus if not a gratuity 
is at least a rather discretionary pay- 
ment over and above that which is 
legally due. The Union brief places 
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great stress upon the following: “The 
general rule is that where ambiguous 
language is used in an instrument 
such as a contract or an offer to con- 
tract, it is to be construed strongly 
against party who has chosen the 
language.’ . . . in its brief the Union 
attempts to support its major assump- 
tion that an ambiguity exists by stat- 
ing that if the Company intended to 
pay a bonus in profitable years, the 
contract could have achieved this 
objective by the use of this specific 
phrase, ‘if that was the intention of 
the parties.’ In order to support, or 
sustain, the Union position in the 
subject grievances, we would have to 
find and hold that regardless of the 
utter lack of profitability of any year’s 
operation the employees involved are 
as much entitled to this year-end 
bonus as they would be and are en- 
titled to wages or salaries earned and 
due. This we cannot do. The facts 
are quite the contrary. There is no 
ambiguity in the contract language. . 
The language in the present contract 
considered in relation to the back- 
ground of negotiations destroys com- 
pletely any idea of the slightest 
ambiguity as to the intent of the 
parties. The Company’s policy in the 
past includes all of the years that it 
has been in business. And it was 
established at the hearing as an un- 
controverted fact that never in any 
year had the Company paid a bonus 
(in any year) in which its operations 
had not shown a profit. The reverse 
of what the Union contends in its 
brief is true... . 


“It is interesting to note that the 
Union in its brief carefully avoids 
referring to the bonus which was 
always paid in profitable years on 
the pay date just before Christmas 
as a Christmas bonus. In view of 
the change in the contract language 
which incorporates not current policy 
but policy in the past, the effort to 
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give the bonus in this case the status 
of a vested property right on a par 
with wages or commissions due is not 
convincing. .. .” 


Therefore, Mr. Klamon upheld the 
company position in its entirety. 


Promotion—Seniority 
Was a written test for promotion a 


violation of an established line of 
progression? 


An aluminum company decided to 
give an arithmetic test to some of 
its employees who wanted to be up- 
graded. If they passed this test they 
were to be given training or school- 
ing and then given a further test 
which they would have to pass to be 
promoted. The union contended that 
since the existing contract set up a 
line of progression, provided for a 
trial period after promotion during 
which a man’s capabilities might be 
determined and did not expressly 
provide for written tests, the com- 
pany could not unilaterally set up 
such tests. Whitley P. McCoy, the 
arbitrator in this dispute, said that 
“where reasonably necessary to de- 
termine capabilities the Company does 
have the right to give a written test 
- and to use such test as a determinate 
for promotion in a department with 
an established line of progression.” 


Mr. McCoy said: 


“The Agreement between the Par- 
ties provides in Article 11, Section 2, 
that, ‘Seniority, as used herein, shall 
be applied only when capabilities are 
relatively equal.’ It further provides 
in the same section that the details 
concerning seniority are to be formu- 
lated in written local supplements to 
the Agreement. A Supplemental Sen- 
iority Agreement was duly executed 

. which in turn has been amended 
.... The amendment sets up lines 
of progression... . 
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“.,. [The union] argues that the 
Seniority Agreements have been in 
force for 7 or 8 years, that they con- 
tain sufficient safeguards to the Com- 
pany, that such safeguards have been 
found satisfactory for all these years, 
and that the Company could set up 
added safeguards only through nego- 
tiation with the Union. 


“On the other hand the Company 
argues that since it is obligated to 
grant promotions only where capa- 
bilities are relatively equal it has not 
only the right but the obligation to 
determine capabilities, and that it is 
not foreclosed from adopting any rea- 
sonable means of determining such 
capabilities with respect to particu- 
lar jobs. 


“Neither principle nor authority 
supports the Union’s position. So far 
as principle is concerned, the Agree- 
ment provides that mere seniority 
alone is insufficient to confer rights, 
that capabilities must be taken into 
consideration. In principle the Com- 
pany cannot be denied the right to 
determine capabilities in any reason- 
able way. For some jobs a look at 
the man’s personnel record might be 
sufficient and any test unreasonable. 
For another job a physical exami- 
nation might be reasonably neces- 
sary, and that alone. For another a 
demonstration of ability to do the 
job might be reasonable. 


“T think it might fairly be said that 
a written test would be quite unrea- 
sonable for a great many jobs—the 
jobs which call for ‘a strong back and 


a weak brain.’ But for other jobs 
they might be not only reasonable 
but in fact just common sense... .” 


Upon this reasoning, Mr. McCoy 
upheld the company’s use of the test 
in this instance as a determinate for 
promotion in a department with an 
established line of progression. 
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Wages and Payments—Holiday Pay 


Were employees due premium pay for 
an unworked holiday falling on a 
Saturday? 


Whitley P. McCoy recently dis- 
missed a grievance which claimed 
time-and-a-half pay for Saturday, July 
4, 1959. The union had sought the 
premium pay for employees of an 
aluminum company who had not been 
required to work on that holiday but 
who had worked on the preceding five 
days. The workers had been paid 
straight time for the holiday. 


Article 6, Section 1, of the collec- 
tive bargaining agreement between 
the parties provided that the em- 
ployees “will be paid eight (8) hours 
pay at their regular straight time rate” 
for certain named holidays “when 
not worked.” However, the union 
claimed an additional half-day’s pay 
under Article 6, Section 5, and Arti- 
cle 5, Section 3. 


The former read: “Holidays, whether 
worked or not or whether scheduled 
or not, shall be considered as days 
worked for the purpose of determin- 
ing whether an employee has worked 
six or seven consecutive work days 
in the work week.” The latter read: 
“Time and one-half shall be paid for 
time worked on the sixth consecutive 
day worked in the work week.” 


Mr. McCoy reasoned as follows: 

“Read together, and giving to the 
two sections the meaning contended 
for by the Union, would result in a 
flat conflict with Article 6, Section 1, 
which . . . provides straight time pay 
for Holidays not worked. It would 
in effect result in an amendment to 
Article 6, Section 1, to add such 
words as ‘except where such Holi- 
days fall on Saturday in which case 
they are to be paid for at time and 
one-half.’ 

“That the parties intended such a 
result is beyond belief—certainly so 
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in the absence of evidence to that 
effect. The evidence afforded by past 
practice under this and prior similarly 
worded contracts is entirely to the 
contrary. July 4, 1953, fell on Satur- 
day, and the employees who worked 
Monday through Friday but did not 
work on Saturday received straight 
time for Saturday. The Contract in 
effect at that time contained the same 
provisions (so far as this issue is 
concerned) as the one now in effect. 
‘Payment was made in the same way, 
under similar provisions of the 1954 
Agreement, for Christmas, 1954, which 
fell on a Saturday, and for New Year’s 
Day, a week later... . 


“This evidence of uniform practice, 
known to 1518 employees including 
officers and committeemen who had 
negotiated the Agreement, and con- 
curred in by all, is conclusive of the 
intent of the Parties. They intended 
that when a man worked on Satur- 
day in a week in which a Holiday 
fell earlier in the week, that Holiday 
should be counted as if he had worked 
it. That meaning is clear when the 
distinction is noted between the phrase 
‘time worked’ and ‘day worked’ in 
the two sections quoted above. “Time 
worked’ on Saturday is to be paid for 
at time and a half if it is the sixth ‘day 
worked.’ The phrase ‘day worked’ is 
the only one given an arbitrary mean- 
ing by Article 6, Section 5. The pay 
is only for ‘time worked,’ which not 
having been arbitrarily defined must 
be taken to mean what it says, namely 
time in fact worked on Saturday. If 
time is actually worked on Saturday, 
then whether it is a sixth day or not 


.may be determined by counting the 


prior Holiday. But if time is not 
actually worked on Saturday, as it 
was not in this case, no occasion 
arises for determining whether Satur- 
day was a sixth day—in other words 
no occasion arises for referring to 
Article 6, Section 5.” 
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Books Articles 


CURRENT LITERATURE 


Advice for Management 


Discipline and Discharge in_ the 
Unionized Firm. Orme W. Phelps. 
University of California Press, Berke- 
ley 4, California. 1959. 149 pages. 


$5. 


Orme W. Phelps is professor of in- 
dustrial relations at Claremont Men’s 
College, a part-time member of the 
research staff of the Institute of In- 
dustrial Relations at the University 
of California and an arbitrator. In 
this book he describes the principles 
governing disciplinary action that are 
found in union contracts and arbitra- 
tion awards. He points out how im- 
portant it is for management to take 
notice of these principles in order to 
avoid decisions that can lead to griev- 
ances, loss of prestige and unnecessary 


expense. 
Professor Phelps says: 


“Wherever employment has the 
prospect of permanence, the employee 
naturally expects that his claim to a 
job and the accrual of perquisites to 
strengthen in proportion to his length 
of service. In the unionized theater 
of industry, this claim is carefully 
protected by seniority rights written 
into the agreement. The most signif- 
icant effect of discharge is that it 
terminates seniority and the rights 
which go with it. This is often a 
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severe blow, sending the employee 
back to the foot of the seniority roster 
somewhere else. Lesser forms of dis- 
eipline put an employee’s record in 
jeopardy and often are a condition 
precedent to discharge. It would be 
strange if employees did not use the 
grievance procedure promptly and fre- 
quently to contest managerial deci- 
sions so inimical to their immediate 
as well as long-run interests.” 


He also advises: “Discipline should 
be just, impartial, humane, but it 
should be certain. An on-again, off- 
again application of standards of be- 
havior is improper. It is not within 
the province of management to decide 
that an employee may be disciplined 
today but that the same offense may 
be passed over tomorrow or next 
week. The employer’s interpretation 
of rules is a testimony to his judg- 
ment of their importance. An offense 
condoned may well amount to a rule 
repealed.” 


Down on the Farm 


Farm Labor Fact Book. United 
States Government Printing Office, 
Washington 25, D. C. 1959. 240 
pages. $1. 

This publication is the third in a 
series of studies on workers in the 
United States which have been pre- 


January, 1960 © Labor Law Journal 


pared by the Department of Labor. 
It describes the many different groups 
that make up the farm work force, 
including operators, unpaid family 
workers and hired labor. It gives em- 
ployment trends, geographic distribu- 
tion and earnings and incomes of these 
groups, with special attention to mi- 
grant and foreign hired workers. 


The study shows that the agricul- 
tural work force, which constituted 72 
per cent of the total work force in the 
United States in 1820, has declined 
steadily since then—to 9 per cent in 
1954. The most significant reasons 
which are given for this decline are 
increased farm mechanization, grow- 
ing opportunities in nonfarm indus- 
tries, the consolidation of small farms 
into larger operator units and the 
drop in the size of farm families. 


ARTICLES 


Competition Between Unions... 
Richard M. Gaba, a New York attor- 
ney, has an article in the October, 
1959 issue of the Texas Law Review 
entitled “Jurisdictional Disputes in 
the Building Trades.” He treats the 
kind of jurisdictional dispute which 
arises when different unions compete 
for assignment to their members of 
particular jobs, types or classifications 
of work, After discussing the subject 
as handled by private means of settle- 
ment, by the NLRB and by the courts, 
he concludes: “Ten years is a short 
period of time on which to base an 
accurate statement whether or not we 
will ultimately achieve peace in the 
area of jurisdictional disputes. How- 
ever, conceding that jurisdictional 
strikes are a blight on the industrial 
scene, it would appear that, despite 
the best efforts of the National Joint 
Board and the National Labor Rela- 
tions Board, these jurisdictional dis- 
putes will remain a part of American 
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industry so long as men are engaged 
in a struggle for wealth and power.” 


Judicial Reversal of Statutory Pol- 
icy ... In the August, 1959 issue of 
the Hastings Law Journal, Ephraim B. 
Margolin, a lecturer at San Francisco 
Law School, has an article, “Duties 
and Rights of California Unions: A 
Study in Policy Changes,” in which 
he considers the development of Cali- 
fornia’s labor law. He particularly 
discusses the Garmon and Chavez 
cases, concluding: “In the world of 
three to four decisions it would take 
only one replacement on the Supreme 
Court to repeat the pattern of abrupt 
reversal with the minority again de- 
livering the binding construction of 
California labor law. . . . In the world 
of legislative politics the first unsuc- 
cessful attempt has been made to 
express legislative intentions and cor- 
rect the abuses permitted under the 
present state of law. The time has 
arrived when California’s labor law 
must face the disparity between its 
statutory policy and its judicial 
reversal.” 


Right to Work . . . “Constitution- 
ally, there is no objection to either a 
law which bans the union shop or to 
a law which permits a union shop.” 
So writes Daniel H. Pollitt, associate 
professor of law at the University of 
North Carolina, in an article, “Right 
to Work Law Issues: An Evidentiary 
Approach,” which appears in the 
April, 1959 issue of the North Carolina 
Law Review. Professor Pollitt also 
says: “The arguments most com- 
monly advanced in support of right- 
to-work laws have no basis in fact. 
Right-to-work laws do not attract new 
industry that adds to the prosperity 
of a state; do not curtail the number 
of strikes ; are not necessary to curtail 
alleged union abusive or discrimina- 
tory exclusionary policies ; and are not 
necessary to enable employees to rid 
themselves of, and otherwise have had 
no effect on, corrupt union leadership. 
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Separation of Powers in Union... 
The November, 1959 issue of the 
Michigan Law Review has an article 
by Walter E. Oberer, professor of 
law at the University of Texas Law 
School, entitled “Voluntary Impartial 
Review of Labor: Some Reflections.” 
He says that it is the function of volun- 
tary impartial review “to preserve the 
integrity of the organization.” 


Discussing the need for impartial 
review in unions, the author writes: 


“In effect . . . absent some tech- 
nique of separation of powers through 
review, the executive power in a union 
runs the union pretty much in ac- 
cordance with its own ideas of fair- 
ness and organizational purpose. This 
is certainly true between conventions, 
particularly where the union consti- 
tution has a provision like that of the 
UAW requiring compliance with the 
decision of the lower tribunal as a 
condition precedent to the right of 
appeals. . . . It is almost as true in 
the judicial area even after the con- 
vention has exercised its supreme ap- 
pellate power. . . . If the convention 
has any greater vitality in the legis- 
lative area, a question afield from the 
present discussion, all it can do is to 
affect prospectively the running of 
the union, again subject to the in- 
terpretative power of the executive. 


“What is needed, then, are tech- 
niques for the control of executive 
power. The executive must rule not 
only by law if the principles of self- 
government and the rights of the indi- 
vidual are to be preserved, it must 
rule under law... .” 


Government Intervention . . . “Dis- 
pute Settlement in Atomic Energy 
Plants” is the title of an article by 
David B. Johnson, associate professor 
of economics at the University of 
Wisconsin, which appears in the Oc- 
tober, 1959 issue of the Jndustrial and 
Labor Relations Review. The author 


says: “The special factors in atomic 
energy are the real weakness of the 
position of organized labor in its 
strike strategy because of the peculi- 
arities of the contractor system, the 
unique nature of some of the pro- 
ductive processes which cannot be 
shut down without great urgency of 
the work, and the political urgency 
of the work.” He also comments: “A 
policy of nonintervention by govern- 
ment in dispute settlement should 
not be applied indiscriminately to all 
situations. The atomic energy case is 
one where it is not only inappropri- 
ate, but where a system of dispute 
settlement involving the possibility of 
substantial intervention by a govern- 
ment body has worked successfully 
for ten years.” 


Federal v. State . S. Victor 
DeLucia, clerk to the Honorable J. 
Edward Knight, judge of the Superior 
Court of the State of New Jersey, 
has an article entitled “Federal Juris- 
diction and a Right to Damages in 
Primary Labor Disputes” in the Fall, 
1959 issue of the Rutgers Law Review. 
Discussing Section 701 of the Labor- 
Management Reporting and Disclo- 
sure Act of 1959, he writes: 


“The new provision fails to indi- 
cate whether, when a state assumes 
jurisdiction, federal or state law is to 
be applied. If it is the latter, then, 
indeed, there will be a forum in cer- 
tain cases. If it is the former, then 
the state courts are faced with the 
task of determining whether the legis- 
lation creates private rights. Further 
they must wrestle with problems of 
the relief which should be granted 
and, where the state has applicable 
remedial law, the appropriateness of 
its incorporation into federal law. 
Considerations of judicial knowledge 
of state law bolster a choice of the 
latter alternative; considerations of a 
need for uniformity militate towards 
a choice of the former. . . .” 
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The Steel Agreement 


Here are highlights of the agreement 
memorandum of January 5, 1960, be- 
tween the steel companies and United 
Steelworkers of America, AFL-CIO. 
“The Companies, respectively, agree 
with the Union on the following 
terms and conditions as a basis for 
settlement of the pending dispute be- 
tween the respective Companies and 
the Union, with respect to employees 
(hereinafter referred to as the Em- 
ployees) in the units of production 
and maintenance employees ... . 


“1. Insurance: Effective January 1, 
1960, the insurance program will be 
adjusted and improved ... . 


“2. Pensions: Effective January 1, 
1960, the pension program will be im- 
proved .... 

“3. S. U. B.: Effective January 1, 
1960, the Supplemental Unemploy- 
ment Benefit Plan and Agreement 
shall be improved ... . 


“4. Wages: Effective December 1, 
1960, increase Job Class 1-2 rate by 
7.0 cents per hour; increase all other 
job classes by 7.0 cents per hour and 
to reflect 0.2 cents per hour increase 
in increments between job classes. 
Out-of-line differentials shall be ad- 
justed in accordance with practices 
under the prior agreements. 


“Effective October 1, 1961, increase 
Job Class 1-2 rate by 7.0 cents per 
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hour; increase all other job classes by 
7.0 cents per hour and to refiect 0.1 
cent per hour increase in increments 
between job classes. Out-of-line dif- 
ferentials shall be adjusted in accord- 
ance with practices under the prior 
agreements. 

“5. Cost-of-Living Adjustment: 
Amend provisions for cost-of-living 
adjustment in the prior basic labor 
agreement to read as follows: 

“*(a) The existing 17 cents per 
hour cost-of-living adjustment shall be 
continued in effect, subject to the 
following: 

““(b) If the first published BLS 
Consumer Price Index for October, 
1960 is higher than 123.8 (herein called 
the Base Index) the cost-of-living ad- 
justment which was in effect on De- 
cember 31, 1959, shall be increased 
during the contract period from De- 
cember 1, 1960 to September 30, 1961, 
by the amount indicated by applica- 
tion of the prior formula, i. e., 1.0 cent 
for each alternate 0.5 and 0.4 increase 
in the Index over the Base Index, but 
not in excess of 3.0 cents, reduced by 
the amount of an insurance escalation 
credit calculated as follows: 

“*The average monthly net insur- 
ance cost . . . per active employee 
covered for the full benefits of the 
program for the calendar quarter end- 
ing June 30, 1961, shall be compared 
with a base average monthly net in- 
surance cost of $20.16, and an insur- 
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ance escalation credit in cents per 
hour shall be determined on the basis 
of 0.1 cent for each full 18 cents of the 
difference between such average 
monthly net insurance costs. 


“*(c) If the first published BLS 
Consumer Price Index for August, 
1961 is higher than the Base Index, 
the cost-of-living adjustment which 
was in effect on December 31, 1959, 
shall be increased during the contract 
period from October 1, 1961 to June 
30, 1962, by the amount indicated by 
application of the prior formula to the 
increase in the Index over the Base 
Index, but not in excess of 6 cents, re- 
duced by the amount of an insurance 
escalation credit calculated as follows: 


“*The average monthly net insur- 
ance cost . . . per active employee 
covered for the full benefits of the 
program for the calendar quarter end- 
ing December 31, 1962, shall be com- 
pared with a base average monthly 
net insurance cost of $20.16, and an 
insurance escalation credit in cents 
per hour shall be determined on the 
basis of 0.1 cent for each full 18 cents 
of the difference between such average 
monthly net insurance costs; pro- 
vided, however, that there shall be no 
reduction hereunder in the cost-of- 
living adjustment which shall have 
become effective on December 1, 1960. 


“‘(d) Determination of the average 
monthly net insurance cost per active 
employee, as provided above, shall be 
determined on the basis of contracts 
with and quotations supplied by the 
insurance carriers and the experience 
under such contracts. If 30 days before 
the effective date of any cost-of-living 
adjustment, the actuaries designated 
by the parties shall be unable to agree 
on the amount of the average monthly 
net insurance cost per active em- 
ployee, the disagreement shall be 
resolved by a third actuary selected 
by the actuaries designated by the 
parties. 
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(e) In order for the insurance es- 
calation credits to be uniform as 
among all Companies, they shall be 
based for each Company solely on the 
average monthly net insurance costs 
of United States Steel Corporation. 
In the calculation of United States 
Steel Corporation costs, there shall be 
deducted an amount to reflect the pro- 
rata use, over the period of the insur- 
ance agreement, of any reserves and 
funds accrued under the prior con- 
tributory insurance programs (other 
than reserves accrued with respect to 
optional benefits and continued life) 
not applicable to the cost of benefits 
provided under such prior programs. 


“*(f) If the BLS Consumer Price 
Index for October, 1960 or August, 
1961, shall not be available by the 
following December 1 or October 1, 
as the case may be, any change in the 
Cost-of-Living Adjustment pursuant 
to such late reported Index shall be 
made effective as of the pay period 
beginning on or after December 1 or 
October 1, which would have been 
applicable had the Index not been 
published late. 


“*(g) If the BLS Consumer Price 
Index in its present form and cal- 
culated on the same basis shall be 
revised therefrom or discontinued, the 
parties shall attempt to adjust this 
clause, or, if agreement is not reached, 
the parties shall request the Bureau 
of Labor Statistics to provide an ap- 
propriate conversion or adjustment, 
which shall be applicable as of the 
appropriate adjustment date and 
thereafter.’ 


“7. Seniority: The Union may elect, 
at each Company, to include the sub- 
stance of the following provision in 
the basic agreements in substitution 


of comparable provisions of the prior 


agreements: 


“If an Employee shall be absent be- 
cause of layoff or physical disability, 
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The objective of maintaining indus- 
trial peace cannot be met 
unless labor and management meet 
their responsibilities for efficiency, 
for real growth, and for competitive 
position as well. And they can't do 
that unless they talk to one another 
in a different way than they have 
been talking. —James P. Mitchell 


he shall continue to accumulate con- 
tinuous service during such absence 
up to a maximum of two years, and 
he shall retain his accumulated con- 
tinuous service for an additional pe- 
riod equal to (a) three years, or (b) 
the excess, if any, of his length of 
continuous service at commencement 
of such absence over two years, which- 
ever is less; provided, however, that 
in order to avoid a break in service 
after an absence of two years, the 
Employee must give the Company 
annual written notice that he intends 
to return to employment when called, 
if the Company at least 30 days prior 
thereto has mailed him a notice at the 
most recent address furnished by him 
to the Company that he must file such 
notice. The continuous service of any 
person whose service was_ broken 
after August 3, 1958, due to absence 
on account of layoff or disability will 
be restored in accordance with the 
foregoing provision (except for no- 
tices), if he shall make written appli- 
cation therefor within 90 days after 
the date of this Agreement. The par- 
ties will negotiate concerning a suit- 
able procedure for such application. 
This provision is not intended to re- 
duce the period of accumulation of 
service in the case of compensable 
disability under the prior labor agree- 
ments. 


“8. Local Working Conditions: The 
parties will retain the present clauses 
of their agreements dealing with local 
working conditions, with the follow- 
ing additions: 
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“1. The settlement of a grievance 
prior to arbitration under the local 
working conditions provisions of the 
agreements shall not constitute a pre- 
cedent in the settlement of grievances 
in other situations in this area. 


“2. Each party shall as a matter of 
policy encourage the prompt settle- 
ment of problems in this area by mu- 
tual agreement at the local level. 


“3. The parties shall establish a 
joint committee, headed by a neutral 
chairman to be selected by mutual 
agreement of the parties, to study the 
local working conditions provisions of 
the agreements and the application of 
such provisions and to make recom- 
mendations to the parties with re- 
spect thereto for such action as the 
parties may mutually agree upon. 
The report and recommendations of 
the joint committee shall be presented 
for consideration by the parties no 
later than November 30, 1960. 


“Q. Union Security: Add the fol- 
lowing to the Union security provisions 
of the prior basic labor agreements: 


“*Tn states in which the foregoing 
provisions may not lawfully be en- 
forced, the following provisions, to 
the extent that they are lawful, shall 
apply ... 

““Each employee who would be 
required tu acquire or maintain mem- 
bership in the Union if the foregoing 
Union security provisions could law- 
fully be enforced, and who fails 
voluntarily to acquire or maintain 
membership in the Union, shall be 
required as a condition of employ- 
ment, beginning on the 30th day 
foliowing the beginning of such em- 
ployment or the date of this Agree- 
ment, whichever is later, to pay to the 
Union each month a service charge 
as a contribution toward the adminis- 
tration of this Agreement and the 
representation of such employees. The 
service charge for the first month 
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‘shall be in an amount equal to the 
Union’s regular and us«al initiation 
fee and monthly dues and any general 
and uniform assessment, and for each 
month thereafter in an amount equal 
to the regular and usual monthiy dues 
and any general and uniform assess- 
ment.’ 


“11. Term of New Agreements: The 
new basic labor agreements shall ex- 
pire at 11:59 p.m., June 30, 1962. .The 
new pension, insurance and S. U. B. 
agreements shall expire at 11:59 p.m., 
December 31, 1962, but shall be sub- 
ject to renegotiation, with the right 
to strike, at the same time as the 
basic agreements.” 


Interpretations of New Labor Act 


Bonding, union election and coverage 

provisions of new act have been in- 

terpreted by the Secretary of Labor. 

Secretary of Labor James P. Mit- 
chell has issued interpretations of 
three important portions of the Labor- 
Management Reporting and Disclo- 
sure Act of 1959. The interpretations 
concern the bonding of labor organi- 
zation officials, procedures for the 
election of labor organization officers 
and the coverage of labor organiza- 
tions under the act. 


ONDING PROVISIONS cover 

personnel who handled funds or 
other property of any labor organi- 
zation or “trust in which a labor 
organization is interested.” In deter- 
mining the persons who come within 
this definition, the Secretary said that 
it is clear that Congress intended to 
provide for the reasonable protection 
of funds or other property. It is obvi- 
ous, he said, that such a provision 
could not insure against every con- 
ceivable possibility of loss. He pointed 
out that Congress was aware of cost 
considerations and did not intend to 
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require unreasonable, unnecessary or 
duplicate bonding. 


Secretary Mitchell noted that since 
the bond required was for the faith- 
ful discharge of a person’s duties in 
handling funds or other property, it 
need not provide insurance against 
loss to the same extent as might be 
required in the case of the bond of a 
public official that may cover other 
things in addition to the handling of 
funds and property. 


The amount of the bond for per- 
sons handling funds or other prop- 
erty must be not iess than 10 per 
cent of the funds handled by all occu- 
pants of the position in the preced- 
ing fiscal year. Since the act defines 
“person” as including one or more 
individuals, a group charged with 
responsibility for handling particular 
funds may be bonded as a “person.” 


The Secretary said that the lan- 
guage of the act, “individual or 
schedule in form,” does not mean 
that individual bonding is required. 
Bonds “schedule in form” may in- 
clude position schedule (a bond cover- 
ing a list of positions) as well as 
name schedule (a bond covering a 
list of names) bonds, and may in- 
clude bonds not now existing but 
which may be developed as “schedule 
in form” (to meet the needs of the 
act). So long as persons who must 
be bonded under the act are covered 
in the required amounts, there is 
nothing in the act to prevent blanket 
bonding of any or all other positions. 


Persons who must be bonded un- 
der the act are those who could cause 
significant loss if they failed to dis- 
charge their duties faithfully, while 
receiving, safekeeping or disbursing 
funds or property. Under this prin- 
ciple, physical handling of funds or 
other property may or may not re- 
quire bonding, depending upon the 
facts. Persons with general responsi- 
bility for the safekeeping of funds 
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or other property would have to be 
bonded whether they physically han- 
dled the funds or property or not. 


Executive boards and similar bodies 
which make general policy decisions 
would not necessarily be “handling 
funds” in such a manner as to re- 
quire a bond under the act. Where, 
however, such a board exercises close 
day-to-day supervision of persons di- 
rectly charged with handling funds 
or other property, it might be unrea- 
sonable to conclude that the members 
were not as a group also participating 
in the handling. 


Personnel of independent institu- 
tions performing functions for a trust 
in which a labor organization has an 
interest, such as banks, trust compa- 
nies, brokers, armored car services, 
and the like, do not have to be bonded 
because of this act. 


“Quick assets,” such as negotiable 
securities and property held for swift 
conversion into cash, are considered 
as “funds or other property” under 
the act. Persons handling this type of 
asset must be bonded. Property of a 
relatively permanent nature, such as 
land, buildings, furniture and equip- 
ment used in the operations of the 
labor organization or trust, is not 
included. 


The fact that the amount of the 
bond must be fixed each year does 
not mean that a bond for a term longer 
than a year is prohibited. It is merely 
necessary to be sure that the bond at 
the beginning of each year is in the 
required amount. 


The requirement that labor organi- 
zations and their personnel may not 
have an interest in the bonding com- 
pany refers to more than mere nomi- 
nal interest. There must be a financial 
or influential interest which could af- 
fect the objectivity of the action of 
agents, brokers or surety companies 
in bonding the union personnel. 
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The interpretation states that the 
law requires the obtaining of bonds 
at the beginning of the organization’s 
or trust’s first fiscal year after the 
date of approval of the law on Sep- 
tember 14, 1959. 


ONCERNING union elections, 

Secretary Mitchell’s interpreta- 
tions define labor organizations which 
must comply with the election pro- 
visions, officers to be elected, fre- 
quency of elections, secret ballot 
elections, constitutional provisions 
governing elections, candidates and 
enforcement provisions. 


Answering some of the more fre- 
quently asked questions on this phase 
of the new law, Secretary Mitchell 
announced that secret ballots must be 
taken as required by the law even 
for elections in which there is no 
contest. Furthermore, he said, the 
act does not permit any exception 
to the requirement for mailing notices 
of an election to each member not less 
than 15 days before the election, and 
other methods of notice are not per- 
mitted as alternatives. 


While the act does not fully specify 
the election procedures in detail, it 
does provide minimum safeguards. In 
addition, a violation of a provision 
of the union’s constitution and bylaws 
relating to elections of officers is also 
a violation of the act, as long as the 
constitution and bylaws are not in- 
consistent with the requirements of 
the act. 


The election provisions apply to all 
labor organizations, whether local, 
national or international, or inter- 
mediate bodies such as general com- 
mittees, conferences, joint or system 
boards or joint councils. The only 
labor organizations exempt from the 
election requirements are state and 
local central bodies, chartered under 
the constitution of the AFL-CIO, and 
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federations of national or international 
labor organizations. 


The requirements for election of 
officers do not apply to locals made up 
exclusively of government employees, 
or foreign locals, such as those in 
Canada. In elections of officers of 
national or international unions with 
which such locals are affiliated, the 
provisions requiring secret ballot 
voting either for the officers of the 
parent organization or for delegates 
to a convention to elect such officers 
would apply. 


Officers are defined in the act on 
the basis of performing executive 
functions as well as on the basis of 
title. The purpose of the election 
requirements is to assure that persons 
in positions of control will be respon- 
sive to the desires of the union mem- 
bership. Therefore, the actual authority 
exercised by an individual, whatever 
his title, will have to be examined to 
determine whether he must be elected 
under the act’s provisions. 


The union can provide in its con- 
stitution and bylaws whether a major- 
ity vote or a plurality vote is sufficient 
to elect when several candidates are 
running. Similarly, the constitution 
and bylaws may provide the manner 
in which votes of delegates at national 
or international conventions are to be 
cast. So long as these requirements 
are reasonable and consistent with 
the provisions of Title IV and Title 
I of the act, they will apply in union 
elections. 


Every member in good standing 
has a right to be a candidate for 
office in accordance with reasonable 
qualifications uniformly imposed, ex- 
cept those excluded by the provision 
against criminals and Communists 
holding union office. Candidates have 
a right to have the union distribute 
campaign literature at their own ex- 
pense, and unions are prohibited from 
discriminating among the candidates 
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in the use of membership lists or in 
the distribution of material, regard- 
less of who pays for the service. 


Employers are prohibited from 
financing campaigns for union office 
in any way, and unions may not use 
compulsory dues and assessments to 
promote the candidacy of any par- 
ticular person. 


OVERAGE of labor organizations 
under the act must be broadly 
construed in accordance with the lan- 
guage in its definition sections, ac- 
cording to Secretary Mitchell. 


All labor organizations of any kind, 
except those specifically exempt, are 
covered, regardless of their size and 
regardless of whether they are formally 
organized. The members of such labor 
organizations need not be employees 
of any particular employer with whom 
the organization deals. The labor 
organization, to be covered, must exist 
at least partly for the purpose of 
dealing with employers concerning 
grievances, disputes, or terms and con- 
ditions of employment, or it must 
be a so-called “intermediate body,” 
such as a conference, general com- 
mittee, joint or system board, or joint 
council subordinate to a national or 
international labor organization. 


The Secretary pointed out that the 
term “employer,” with whom a labor 
organization deals, under the defini- 
tion includes employers subject to 
the Railway Labor Act, Fair Labor 
Standards Act, Taft-Hartley Act, or 
those internal revenue laws relating 
to the employment of employees. 


Excluded from coverage under the 
definition are labor organizations com- 
posed entirely of government employ- 
ees, since the definition of the term 
“employer” excludes the United States 
or any wholly owned corporation of 
the government, as well as state, 
county and municipal governments. 
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Secretary Mitchell’s interpretation 
of the law’s definition of an organiza- 
tion “engaged in an industry affecting 
commerce” describes the various types 
of labor organizations which would 
be included within the five categories 
listed in the statute. Such labor or- 
ganizations may be either certified or 
noncertified under the Railway Labor 
Act or the National Labor Relations 
Act. Federations, such as the AFL- 
CIO, are covered, although exempt 
from the election provisions of the act. 


In interpreting the section of the 
law dealing with labor organizations 
which charter local or subsidiary 
bodies, the Secretary pointed out that 
those national and international labor 
organizations which charter both gov- 
ernment and nongovernment employee 
local unions are covered. 


In discussing the definition which 
includes “intermediate bodies” of labor 
organizations, the interpretation lists 
as examples of those groups covered 
the various conferences of the Inter- 
national Brotherhood of Teamsters, 
as well as similar conferences and 
councils of other national and inter- 
national labor organizations. As ex- 
amples of covered joint councils, the 
statement lists district and joint coun- 
cils of national and international labor 
organizations, including local councils 
of the building and construction trades 
labor organizations. 


The Secretary said that in exclud- 
ing state or local central bodies from 
the definition of labor organization 
Congress was using words of art, 
which in trade union usage refers to 
those organizations which are now 
chartered directly by the AFL-CIO 
and which are required to admit 
to membership all local unions of 
national and international unions and 
organizing committees affiliated with 
that federation, together with other 
local or other subordinate bodies hav- 
ing such affiliation. 
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The interpretation, in describing the 
application of the law in foreign terri- 
tory, states that the act is limited in 
its application to activities of persons 
or organizations within the territorial 
jurisdiction of the United States. As 
an example, Canadian locals affiliated 
with United States international labor 
organizations are not covered by the 
law with respect to their local union 
activities in Canada. 


Labor organizations, as defined in 
the act, must file information regard- 
ing their structure, functioning and 
finances with the Department of Labor’s 
Bureau of Labor-Management Reports. 


NLRB General Counsel 
Explains New Law 


Picketing amendments will probably be 
the most difficult to administer. 


“My duties as General Counsel of 
the Board now call for application, 
administration and enforcement of 
the new legislation,” Stuart Rothman, 
General Counsel of the NLRB, told 
a recent meeting of the New York 
Chamber of Commerce Forum on the 
new labor law. 


He admitted that no one has the 
answers to all the questions the amernd- 
ments have raised. 


“In the area of secondary boycotts 
it is plain that inducement of an 
individual employee of a neutral em- 
ployer to engage in a work stoppage 
is prohibited. Until the Taft-Hartley 
Act, the inducement prohibited was 
inducement of more than one em- 
ployee to engage in a concerted refusal 
to work. 


“At what point does persuasion and 
inducement give way to threats and 
coercion? The Board and Court de- 
cisions under Sections 8(a)(1) and 
8(b)(1) (A) offer some assistance, but 
each question will have to be con- 
sidered under the facts and circum- 
stances of the particular case. 
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“Another problem area is the pro- 
viso to Section 8(b)(4). Under this 
proviso a union which is banned from 
engaging in secondary picketing or 
direct threats against the secondary 
(or neutral) employer is nevertheless 
permitted to advertise its dispute with 
the primary employer by publicity. 
The purpose of this proviso as stated 
by Senator Kennedy was to confer 
‘the right to appeal to consumers by 
methods other than picketing, asking 
them to refrain from buying goods 
made by nonunion labor and to re- 
frain from trading with a retailer who 
sells such goods’. Effectuation of this 
clearly stated objective may entail 
considerable question of factual evalua- 
tion. The provision, for example, speaks 
in terms of products produced by 
nonunion labor. It does not expressly 
refer to services performed by such 
labor. Also the publicity must be 
truthful and the determination of the 
truth of a representation in a labor 
controversy is not the easiest of tasks. 
Then again the language expressly 
stipulates that the publicity may be 
addressed to consumers and members 
of a labor organization. But what if 
the members of the labor organization 
happen to be the neutral’s employees? 
Does it make a difference whether the 
appeal is to these individuals as em- 
ployees or as consumers? Further 
complicating the picture is the fact 
that such publicity is privileged only 
so long as it does not have ‘an effect 
of inducing’ a work stoppage... . 


“The new Section 8(b)(7), which 
deals with organizational and recog- 
nition picketing, will probably be the 
most difficult of the new amendments 
to administer, since it contains several 
features for which exact precedent 
does not exist and will require the 
most expeditious service to the parties 
that the Agency is able to give. 


“The section places a ban on pri- 
mary picketing to force recognition 
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or organization in three specifically 
enumerated circumstances: (1) Where 
the employer has recognized another 
union and a question concerning rep- 
resentation cannot be raised; (2) 
where a valid representation election 
has been conducted in the preceding 
12 months; and (3) where the picket- 
ing has been conducted without a 
representation petition under Section 
9(c) of the Act having been filed 
within a reasonable time not to ex- 
ceed 30 days. The first two situations 
are relatively clear. 


“The last of the clauses, 8(b)(7) 
(C), however, proved most trouble- 
some to the Congressmen and finally 
resulted in the addition of two pro- 
visos which will complicate its inter- 
pretation and administration. Section 
8(b)(7)(C) bars organizational and 
recognition picketing ‘where such 
picketing has been conducted without 
a petition under section 9(c) being 
filed within a reasonable period of 
time not to exceed thirty days from 
the commencement of such picketing.’ 
The Section permits ‘picketing or other 
publicity’ to advise the public that the 
employer does not employ union mem- 
bers except where an effect of such 
picketing is to induce work stoppages 
by any individual employee and pro- 
vides for ‘forthwith’ handling of rep- 
resentation petitions timely filed. A 
major problem of interpretation re- 
volves around, not who may file a 
petition for an election, but who may 
set in motion the fast election that the 
proviso refers to since the statute is 
not express on this point. Apparently, 
it should not be available as a means 
of easy circumvention of the hearing 
requirements of Section 9 in conven- 
tional representation election situations 
. . . . Under the Rules and Regula- 
tions recently published by the Board, 
the filing of a charge alleging illegal 
picketing is an essential condition to 
the conduct of an expedited election.” 


January, 1960 © Labor Law Journal 


In Future Issues... 


Craft Severance—A craft is commonly defined as a skilled trade, 
but it was confusing to genuine craftsmen like electricians, machin- 
ists and millwrights to learn that an employee who loads garbage onto 
a truck, drives it to a dump and unloads it is also considered a crafts- 
man, Such can be the case under the NLRB rules of severance. An 
article scheduled for early publication discusses the trend of the 
Board’s thinking regarding the treatment of truck drivers as craftsmen. 
It is a discussion of American Potash, Interchemical and Allied Chemical 
and Dye—all important decisions in this area. 


New Look at Antitrust—The Apex Hosiery case was a treble dam- 
age suit by a company to recover losses sustained when a group of 
union hosiery workers forceably entered and occupied its plant. A 
forthcoming article says that the only significance of the Apex case 
is largely unrelated to the issue of defending private property rights. 
The case has become a standard reference in the labor law field because 
of the Supreme Court’s presumably unconventional interpretation of 
precedent cases. The author of the article maintains that the record 
needs to be corrected. 


The Minority—How the minority is to be represented in collective 
bargaining is resolved by the law’s giving authority to the majority. 
This rule results in the minority being represented by someone it did 
not choose for the purpose, and it results in the bargaining agent’s 
having to represent a group which preferred some other representative. 
It is easy enough to say that under the doctrine of “the majority 
rules,” the majority became a trustee of the rights of the minority; 
that may work very well in our political system, but the fact that this 
principle has gone to court several times in labor law indicates that 
majority rule leaves something to be desired. A soon-to-be-published 
manuscript discusses this situation and the judicial pronouncements 
in those situations which have come before the courts. 


Can We Fall Back on the Income Tax?—Many of the provisions of 
the new labor law contain criminal sanctions in the event certain 
reports are not filed. Some say a question may be raised as to the 
constitutionality of the reporting requirements in view of the con- 
stitutional protection against self-incrimination. In income tax cases, 
the courts have held that the Fifth Amendment does not relieve any 
taxpayer from filing a return. A taxpayer must report income from 
illegal sources, though it may not be so named specifically. Will this 
procedure be used under the Labor-Management Reporting and Dis- 
closure Act? A scheduled article looks into this aspect of the new 
labor law. 
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ANNOUNCING ... 
@ Full Facts and Information on Today’s Labor Relations Law! 


CCH’s Brand-new 
1960 Guidebook to Labor Relations 


Reflects Complete Analysis of 1959 Labor-Management Reporting and Disclosure Act 


Everyone with an interest, great or small, in labor relations—labor law will want 
and need this new book. 


Designed to bring you a completely understandable explanation of the basic 
principles of labor law in operation today, the new 1960 Guidebook to Labor Relations Law 
covers, clearly and simply, such areas as: 


@ labor objectives and labor rights @ unfair labor practices— 


employer and union 
© coverage of federal law 
@ strikes, picketing and boycotts— 


® collective bargaining injunctions, damages, criminal penalties 
© sedintion end conciliation of court and administrative enforcement 
labor disputes @ and much, much more 


Completely up to date, the 15 lively chapters in the Guidebook take into account the 
federal statutes which influence and regulate union-management-employee relatio.s. 
For here—in easy-reference form—is a pointed discussion of the “giants” in the labor 
field . . . The National Labor Relations Act, The Taft-Hartley Act. Highlighted and 
analyzed, too, are The Railway Labor Act, The Norris-LaGuardia Act. It’s virtually 
a complete library on labor relations law from 1926 to date. Thoroughly dependable, the 
Guidebook reflects throughout the latest decisions and rulings of administrative agencies 
and the courts to press time. 

You'll want several copies of this brand-new guide to a fast-moving field. You'll 
want to bring yourself up to date on newest changes, compare your thinking with 
others. This book—completely unbiased—is ideal as a courtroom companion, excellent 
for quick brush-up before a labor conference, director’s meeting or union session. 


Order Your Copies Now 


Fill in and mail the convenient reservation card attached. Just tell us how many 
copies you'll need. We'll rush them to you immediately in February. Topical index; 
over 320 pages, 6” x 9”, heavy paper covers. 


Price, $5 a copy. 


First Edition Acclaimed “One of the 15 Best Business Books of the Year” 
This Edition Is Even Better! 


DEPENDABLE—A Commerce Clearing House PUBLICATION 
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4025 W. PETERSON AVE., CHICAGO 46, ILL. 
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